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In this 8 the "a. in get Iriſh Edition 
have been cortected, the original References 
| carefully compared, and many new References 
added, particularly to the late Sir JohN 
STRANGE'S Reports. 
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With a Complete TABL E to the Whole. | 
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0 LOND O N : 
Printed by Henry LinTor, Lu- 
to the King' s moſt Excellent Majeſty; for 
. Owen, at Homer's Head, near Temple Bar. S 
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HE firſt Thing to be nd of, 
is the Evidence that ought to be 
offer 'd to the Jury, and by what 

| Rules of eg it —_— 0 
Ra weigh d and conſider d. 


Ix the firſt Place, it has been 4 by $ 
a * very learned Man, that there are ſeveral & Nr. Zoe. 


— from perfect Certainty and Demon 
ſtration, quite down to Improbability and 
Unlikelineſs, even to the Confines of Im- 
poſſibility ; and there are ſeveral Acts of the 
Mind proportion'd to theſe Degrees of Evi- 
dence, which may be called the Degrees of 
» | B Aſſent, 


A. 


” . The Law of Evidence: 
Aſſent, from full Aſſurance and Confidence, 


quite down to W e Dou OY : 
and Diſbelief. + 


& Now what is to be done in all Trials of 
ight, is to range all Matters in the Scale of 
Probability, ſo as td la mivſt Weight where 
the Cauſe ought to preponderate, and there- 
by to make the moſt exact Diſcernment that 
can be, in 1 Relation to the Right. i 


Now to come to the due Knowledge of, | 
— — 
a little higher ee w 
III 


packer and Le. 
clear and diſtibẽt Percyptiohd 
_ — a Man's own proper Senſes z 
for this in the firſt Place is certam; and that 
Which we cannot doubt of if we would, that 
S 
one Man is not another; — 
Nee 

en Peroeptions are thu gd 
on the 0 
Beere Ne 


„ Tu xx — Things whdls 
Agreement or Difference is nor known od 
the: View,/ and then we coinpare them 
che means of ſome third Matter; by 0 

ns come to medr ther . Die 
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1 1. Built 


A eee bly: belber eu 20 
Land: be the Land of J. &. or J. M. and a 


Record be produced whereby the Land ap- 


pears to be transferred from J. S. to J. N. 
mow wem we . ſhew any ſueh third Percep- 
tion, that doth neceſſariſy infer the Relation 
in 


Qoſtion, this is card „ 
Demonſtration. The way —— 
_ neceſſary Inference 5 certainly 
and cleareſt Know! . 
hee ee whe "Reaſoning, — 
ve ro be W when ws be 
1 1 . is wem., 
7 dos poritianene Ras whieh ng cons 
" | ftantly' obvidus to our Senſes, ger” Arr | 
them 4 very clear and diftint'Compariſon's 
bat rranfiene Things that cannot always oe. 
cur to our Senfes are more obs 
ſcure; ' becauſe: they have no conſtant Being, 
but muſt be retrieved by ES 
collection. 


75 Now moſt of the Rufineſs of eivit Life 
fubſiſts on the Actions of Men that are tran- 
ſtent —＋ and thercfore oſtentimes are 
not of fri Demonſtrarion, which, 
as 1 is founded on the View' of out 
deen, and therefore the Ri hey m_ n 
Nr 4 


Nee eee © d en 
e View of a n ovn proper Senſes. by 
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1 The Law of Evidence. 


a Gradation of clear and diſtint Pe 

tions, ſo all Probability is founded upon o 
ſcure and indiſtinft Views, or ow _— 
ps 11 5 


Now this in the firſt place, is N — 
chat when we can't ſee or heat any thing 
ourſelves, and yet are obliged to make a 
2 of it, we muſt ſee and hear by 

Report from others; which is one Step far- 
ther from Demonſtration, which is founded 

upon the View of our own Senſes; and yet 

x there is that Faith and Credit. to be given to 
the Honeſty and Integrity of credible and 
diſintereſted Witneſſes, atteſting any Fact 
under the Solemnities and Obligati 


tion of Re- 
gion, and the Dangers and Penalties of 
Perjury, that the Mind equally acquicſces 
therein as on a Knowledge by Demonſtra- 
tion, for it cannot have any more Reaſon 

to be doubted than if we ourſelves had 
heard and ſeen it; and this is the Original 
of Trials, and all manner of Evidence. 


Per Hole. Tux firſt therefore, and moſt a Rule, 
6 Mod. 248. in Relation to Evidence, is this, That a 
Man muſt have the utmoſt Evidence, the 

. Nature of the Fact is capable of; For the 
Deſign of the Law is to come to rigid De- 
monſtration in Matters of Right, and there 

can be no Demonſtration of a Fact without 

the beſt Evidence that the Nature = the 

Thing is capable of ; leſs Evidence doth 

create but Opinion and Surmiſe, and does 

not leave a Man the entire ” 

. b . cs « * 
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= thing lower than the utmoſt 


The Law of Evidence. 

ariſes from Demonſtration ; for if it be plain- 
ly ſeen. in the Nature of the Tranſaction, 
5 there is ſome more Evidence that doth 


not appear, the very not producing it is a 
Preſumption, that it would have detected 


ſomething more than appears already, and 
therefore the Mind does not acquieſce in any 


Fact is * of. 


Now to underſtand the true Theory of 
Evidence, we mult conſider two Things. 


F IRSTy, "the ſeveral Sorts of Teſtimony. 


vidence the 


SzconpLy, The 13 of Teſtimony to 
yy” the Matter which is alledg'd, 


F nsr, Of the ſeveral Sorts of reines. 
and that is again Twofold. 


755 Written. 
. Unwritten. 


I the firſt Place, we are to confider 

which of theſe two Sorts of Evidence, is to 
be preferr*d in the Scale of Probability, 
when ** ſtand i in Oppoſition to each other. 


CICERO i in his declaiming pro Archia 
Poeta, gives a handſome Turn, in Favour 
of the unwritten Evidence, pleading there 
for the Freedom of the Poet, when the Ta- 
bles of the Enfranchiſement were laſt and 
it is 5 t0 this Senſe, To 

ws 7 « Ie 
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„ We bave bere the plain Teſtimony of 4 
4 Rar of Integrity and Honour, which can 
$ never be corrupted or changed, and can we 
% be prejudiced in the want of the Tables that 
te are confeſs'd to be ſubjeft to much Corrup- 
* tion and Alteration? But the Ballance of 
Probability is certainly on the other Side, 
for the Teſtimony of an honeſt Man, how- 
ever fortified with the Solemnities of an 
Oath, is yet liable to the Imperfections of 
Memory, and as the Remembrance of things 
fail and go off, Men are apt to entertain 
Opinions in their Stead, and therefore the 
Argument turns the other way, in moſt 
Caſes; For the Contracts reduced to Wri- 
ting, are the meſt ſedate and deliberate / Qs 
of the Mind, and are more advantageouſly 
ſecured from all Corruption, by the Forms 
and Solemnities of the Law, than they poſ- 
ſibly could have been, if. they were retain'd 
in Memory only; from henee therefore, we 
ſhall beginwith the written Evidence, that 
has the firſt Place in the Diſcourſes of Pro- 
hability. e 


Written EVIDENCEsS. 
8 Written Evidence is again Twofald. viz. 


3. PunLies. 


3 Prrvare, between Party and Party, 


Ins 'Publick, and that is allo Twofold, 
J. R- 


1. Records. | 
2. Marrzus of inferior Nature. 


 Anv firſt of Records; Thoſe are the Me- 
morials of the Legiſlature, and of the King's 
Courts of Juſtice, and are authentick be- 
yond all Manner of Contradiction; They 
are (if a Man may be permitted a Simile 
from another Science) the proper Diagrams 
for the Demonſtration of Right, and they 
do conſtantly preſerve the Memory of the 
Matter that it is ever permanent and obvi- 
ous to the View, and to be ſeen at any time 
in all the Certainty of Demonſtration, in as 
much as the Record, as is obſerved elſe- 
where, can never be proved per Notiora, 
for Demonſtration is only appealing to a 
Man's own Conceptions, which can never 
be done with more Conviction than where 
you draw the Conſequence, from what is 
already a Conceſſum, and conſequently, there 
can be no greater Demonſtration in a Court 
of Juſtice, than to appeal to ita own Tranſ- 


Bur Records being the Precedents of the 
"Demonſtrations of Juſtice, to which every 
Man has a common Right to have Recourſe, 
cannot be transferred from Place to Place, 
to ſerve a private Purpoſe; and therefore 
they have a common Repoſitory from whence 
they ought not to be removed, but by che 
Authority of ſome other Court, and this. is 
in the Treaſury of Weſtminſter; and this 


B 4 Piece 


8 The Law of Evidence. 


Piece of Law is plainly agreeable to all 
manner of Reaſon and Juſtice ; For if one 
Man might demand a Record to ſerve his 
own Occaſions, by the ſame Reaſon any 
other Perſon might demand it, but both 
could not poſſibly poſſeſs it at the ſame 
Time in different Places, and therefore it 
muſt be kept in one certain Place in com- 
mon for them both; beſides theſe Records, 
by being daily removed, would be in great 
Danger of being loſt, and conſequently it is 
on all Hands convenient that theſe Monu- 
ments of Juſtice ſnould be fixed in a certain 
Place, and that they ſhould not be tranſ- 
ferred from thence, but by publick Autho- 
rity from ſuperior Juſtice. | 


10 C. 92,93. Tux Copies of Records muſt be allowed 
in Evidence, for ſince you cannot have the 
Original, the beſt Evidence that can be had 
of them is a true Copy; and the Rule of 
Evidence commands no farther than to pro- 
duce the beſt that the Nature of the Thing 
is capable of ; for to tie Mep up to the Ori- 
inal that is fixed to a Place, and cannot 
had, is totally to diſcard their Evidence; 
but it were very hard and injurious, to re- 
move from Evidence the beſt and moſt au- 
thentick Teſtimony, becauſe it is ſo guarded 
and confined by the Law, that it cannot be 
had or produced itſelf ; For then the Rules 
of Law and Right would be the Authors of 
Injury, which is the higheſt Abſurdity ; For 
in many Caſes, / Juſtice myſt fail without 


CS. 


% 


The Law of: Evidence. a4. 
Proof from the Records, when themſclves 
cannot be had at the Trial. | 


Bur a Copy of a Copy, is no Evidence, 2 Bac. 46. 
for the Rule demands the beſt Evidence, 208. 
that the Nature of the Thing admits, and _ 174. 
a Copy of a Copy can't be the beſt Evi-- 
dence, for the farther off a Thing lies from 
the firſt Original Truth, ſo much the weaker 
muſt the Evidence be, and therefore they 
muſt give a true Copy in Evidence, which 

is to reduce it to its firſt and beſt Certainty: 

beſides, where you will give the Copy af a 

Copy in Evidence, there muſt be a Chaſm 

or Gap in your Evidence; for if you have 

the firſt Copy, and by Oath or otherwiſe 

prove, that a true Copy, then the ſecond 

Copy is altogether idle and inſignificant; If 

you have only the ſecond Copy, then it can 

not appear that the firſt was a true Copy, 
becauſe it is not there to be ſworn to, and 
by conſequence it is not proved in Court, 

and there it is no Evidence, and conſequent- 
ly the Tranſcript of that which is in itſelf 


not Evidence, cannot be Evidence. 


_ Hence it is, that in an Ejectment upon Lat. Trin. 

an Elegit, you muſt prove not only the FN 

Judgment, and by the . Roll that — 
the Elegit iſſued, and was returned, but 5 

you muſt prove the Writ of Elegit by a 

true Copy thereof, and the Inquiſition there- | 

on, becauſe the Notice of the Judgment 5 
Roll, is no more than that the Party did — 
elect ſuch Execution to Iſſue, and it is the 4 

- | Elegit .. = 


10 The Law of Evideite. 
Elegit and 1 


iſition it, that carves 
out the Tem, add 8 he Title of Eu- 
try, ſo that the Judgment Roll is no more 
than a Memorandum, that it was Iſſued and 
Returned, and the Copy thereof is no Evi- 
dence, being but a Copy of that, which is 
but a Copy 'or Memorandum of the Thing 
itſelf. Sed Quere, becauſe Holt was then of 
a different Opinion, and was for allowing 
the Entry of the Roll to be = Evidence, 
that the Elegit had Iſſued; for a Notice on 
the Roll of the Being and Return of the 
Elegit, is as good Evidence, that ſuch Ele- 
git was, as a Copy thereof. 


Tur firſt Sort of Records, are Acts of . 
Parliament, theſe are the Memorials of the 
ature, and therefore are the higheſt | 
and moſt abſolute Proof; And they either 
relate to the Kingdom in general, and then 

are call'd General Acts of Parliament, or 
_ to the Concerns of private Perſons, and 
are 8 called Private Acts. 


Fri. per e On General Acts of Parliament, the print- 
232. ed Statute Book is Evidence; not that the 
Ver printed Statutes are the perfect and authen- 
116. tick Copies of the Records themſelves, for „ 
there is no abſolute Aſſurance of their Exact - | 

neſs, but every Perſon is ſuppoſed to appre- 

*hend and know the law which, he is bound 

to obſerve, and therefore the 
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Sta- 
utes are allowed to be Evidence, brane 
Gy are the Hints to that which * 


We Low of Evidence. 11 
poſed to be lodged in every n Mite) 
already. 


A ſaving Proviſo may be given in Evi- 1 Fon. 320. 
. dence on the general Iſſue, becauſe if the : _ Ab. 
Party be within the Proviſo, he is not guil- 8 3. N 15. 
ty on the Body of the Act, on which "he 
Action is founded, and conſequently, if the 
Defendant ſhews he is within the Proviſo, 
he is not guilty Contra formam Statuti. 


STATUTES. 
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Ir an Action or Information be brought 2 Rel. 46. 
on a penal Statute, and there 1s another Sta- 683. 
tute that diſcharges or exempts the Defen- 
dant from the Penalty, this ought to be 
pleaded and cannot be given in Evidence on 
the General Iſſue; for the General Iſſue is 
but a Denial of the Plaintiff*s Declaration, 
and the Plaintiff has proved him guilty 
when he hath 2 him within the Law 
upon which he hath founded his Declaration, 
ſo that the Plaintiff bath perform'd what he 
hath undertaken; but if the Defendant would 
exempt himſelf from the Charge of the 
Plaintiff, he ſbould nat have fv the 
Declaration, but have ſhew'd the Law 
which diſcharges him, 


AnoTnzs Difference is taken between 2 Rel. 4b. 
here the ſaving Proviſo is matter of Fact, 683. 
and where tis matter of Law; For when 
dis meer matter of Fact, it may be given 
in Evidence, for the Reaſon formerly given; 
, 2 as 


— 
=, 


. 3 u Ao 


2 Rol. 5. 


The Lau of Evidence: 


as if an Action of Debt be brought againſt 
a Spiritual Perſon for taking a Farm, the 
Defendant pleads Quad non babuit nec tenuit 
ad Firmam contra formam Statuti. Upon 
this Iſſue join'd, the Defendant may give in 
Evidence, that it was for the Maintenance 
of his Houſe, according to the Proviſo of 
the Statute, for this is not againſt the Sta- 
cute. | | 


Urox an Information on the .. 


againſt ingroſſing, the Defendant on the ge- 


neral Iſſue, cannot give in Evidence a Li- 
cence of three Juſtices of Peace according 
to the Proviſo in the Statute, becauſe whe- 


ther there be a ſufficient Authority given is 


matter of Law, and therefore ought to be 


pleaded, and cannot be given in Evidence 


without Pleading it. 


Ix private Acts of Parliament the printed * 


Statute Book is not Evidence, tho? reduced 


into the ſame Volume with the general Sta- 


tute, but the Party ought to have a Copy 


compared with the Parliament Roll; For 
Private Statutes do not concern the King- 
dom in general, and therefore no Man 1s 
underſtood to be poſſeſs'd of them, as they 


[4 
* 


are of thoſe general Laws which are ſet 2 


as the Regulation of their own Actions, 


conſequently the Private Statutes are no In- 
timation to what is already known, but they 


are the Rules and Degrees that relate to the 
Private Fortune of this or that particular 
Man, which no one elſe is under any Obli- 
Sg _ gation 
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The Law of Evidence. 
gation to underſtand or take Notice of, and 


therefore they ought to be proved with the 
ſame Punctuality as the Copies of all other 


Records, for they afe not conſidered as al- 
ready lodged in the Minds of the People. 


Quere ; For it ſeems the better Opinion 


chat the Copy of Private Acts allowed to 
de Evidence, ought to be under the Great 


Seal. 


Bor my Lord Chief Juſtice Parker al- 
lowed the printed Statute to be Evidence in 


3 the Caſe of the College of Phyſicians and 
Doctor Weſt of the Truth of a Private Act 
of Parliament touching 


* the College of Phyſicians London, becauſe 
che printed Statute Book is printed by the 


Queen's Authority, and therefore tho* it be 


not ſo good Evidence of a Copy as an Ex- 
emplification under Seal, yet it muſt be ſup- 
poſed as good an Evidence of the Truth 
of the Copy as a Copy compared with the 
Rolls and ſworn by the Teſtimony of any 
Witneſs, which is allowed daily as a good 
Proof of the Copy 
Copy printed by publick Authority derives 
more Credit from that Authority than ir 


would from the Teſtimony of any living 


Witneſs that had compared it. 


Tue next thing is the Cope of all other 
Records, and they are Twofold. IN 
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the Inſtitutions of 


of a Record; For a 


14 The Lau of Evidence. 
"Under Sad,.... 
Not under Seal. | 


Far undder Seal, and theſe are eall's by 
a particular Name Exemplifications, and are 
of better Credit than any ſworn Copy; For 
the Courts of — 8 put their Seals 
to the Copy, are ſuppoſed more capable to 
1 more exact and critical in theit 
Examinations, than any other Perſon is or 
can be, and beſides there is more Credit to 
be given to their Seal, than to the Teſti» 
mony of any private Perſon; and therefore 
we are more ſure of a fair and perfect Copy | 
'wheri 5 comes atteſted * their Seals, ⁵ 
than if it were a Copy ſworn to by any prings (iſ 
Exemplifications are Twofold. 

Under the Broad Seal, 

| or 

| Under the Seal of the Court. 
28:4. 146 Unnzx the Broad Seal, ſuch Exemplifi- 
cations are of themſelves Records of ithe 
greateſt Validity, and to which the Jury 
ought to give Credit, under the Penalty of 


an Attaint; for there is more Faith due to 


Ad e. 
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The Law of Evidence. 13 
the moſt folemn Atteſtations of Publick Au- 
thority than any other Tranſactions wWhat- 


ever; and therefore a Falſification' in this 
| Caſe is High Treaſon, 


= Wren a Record is exemplified under the 3 J. 173. 

Great Seal, it muſt either be a Record of 

the Court of Chancery, or be ſent for into 

© the Chantery by a Certiorari, which is che 

= Center of all the Courts, and from thente 

= the Subjects receive a Copy under the At- 

teſtation of the Great Seal; For in the firſt 

Diſtribution of the Courts, the Chancery held 

= the Broad Seal, from whence the 

= iffacd to all Proceedings, and thoſe Pro- 

Fo ings can't be copied under the Great 

4 Seal, unleſs they come into the Court where 
that Seal 1 is aged. 


Bor iR the Exemplifications- under thi or. 
FBrdad Seal are the higheſt Evidence that the 
Nature of the Thing is capable of, then why 

are any Proofs —— but them, ſince ths 

chief Rule | in Relation to Evidence demands 

the higheſt Evidence the Nature of the 
Fhing is capable of? 


Waris we ſay the Law requires the high Anſwer 
eſt Evidence chat the Nature of the Thing 
is capable of, tis not to be underſtood, that 
x — be all that night 
tteſtation any Poffibility m 
have been gathered to prove it, and that 
fothing under the higheſt Aſſurance 
—_ have been given in Evidence to 
| prove 
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16 The Law of Evidence. 


prove any matter in Queſtion; To ſtrain 
the Rule to that height, would be to create 
an endleſs Charge and Perplexity, for there 
are almoſt infinite Degrees of Probability, 
one under the other, and if nothing but the 
matters of the higheſt Aſſurance might be 
given in Evidence, the way of Illuſtration 
of Right, would be the "moſt troubleſome 
and expenſive that can be imagined ; as for 
| Inſtance, no verbal Contract could be proved, 
becauſe a written Contract carries with it 
greater Credibility, and conſequently the 
unwritten Contract would not be the greateſt 
Aſſurance that the Nature of the Thing is 
capable of; ſo a Contract atteſted by tw-ooõoðõ 
Witneſſes gains more Credit than a Contract 
atteſted but by one; and therefore by the 
ſame Argument, one Witneſs would be no 
good Proof of a Contract; and all theſe are 
plainly as good Reaſonings, as to ſay that 
the ſworn Copy of a Record ought not to 
be admitted, becauſe a Copy under the 
Broad Seal is a ſtronger Evidence. 


<4 A >» el = © 4 A a. as 


26 


Bor the true Meaning of the Rule of nw: 
Law that requires the greateſt Evidence that uk 
the Nature of the Thing is capable of, is F i 
this; That no ſuch Evidence ſhall be brought F. 
Which ex natura rei, ſuppoſes ſtill a greater of 
| Evidence behind in the Parties own Poſſeſ- ie! 
ſion and Power, for ſuch Evidence is alto- ſta 
gether inſufficient and proves nothing, for it it! 
carries a Preſumption with it contrary to the tic 
Intent for which it was produced; For if tio 


the other greater Evidence did not make to 
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againſt the Party, why did he not produce 
it to the Court? As if a Man offers a Copy 
of a Deed or Will where he ought to pro- 
duce the Original, this carries a Preſump- 
tion with it that there is ſomething more in 
the Deed or Will that makes againſt the 

Party, or elſe he would have produced it; 
and therefore the Proof of a Copy in this 
Caſe, is not Evidence, and cannot poſſibly 

| weigh any thing in a Court of Juſtice. 


ki. 9 
3 , 


Wurm any Record is exemplified, the 3 M. 173. 
whole Record muſt be exemplified, for the 7. 

= Conſtruction muſt be taken from the View 

o the whole Matter taken together. | 


Tur ſecond Sort of Copies under Seal, 
are the Exemplifications under the Seal of __ | 
the Court, and theſe are of higher Credit AR, 4 
than a ſworn Copy, for the Reaſons former- a C. 1 
ly given. | | 
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Tur: Exemplifications, and all other 2 Sid. 145. 
under Seal, ſhall be delivered to the Jury 


f to be carried off with them, but ſworn Co- 
c pies ſhall not, for we have ſhewn the Ori- 
1 ginal in the Court of Chancery, that the In- 
t vention of ſealing was firſt advanced inſtead 
4 of Coins themſelves, and that from thence 
> it began to be made uſe of by way of Atte- 
1 ſtation; and from the Example of the King, 
t it began to be uſed in all the Courts of Ju- 
8 ſtice for the Atteſtation of their Tranſac- 
f tions, and from the ſame Example, it began 
: to be uſed by _ Lords of Manors * 
| the 
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2 Sid. 145; 


- themſelves are not ſuppoſed to take Bal 
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the Authenticating of their Grants, and for 
Tickets inſtead of Pieces of Money; and. 
from hence Impreſſions. were deviſed with 
the Diſtinction of Arms and of Families, 
and theſe were perfectly known in the Neigh- 


- bourhogd, and therefore are always delivered 


to the View of the Jury, and the Jury are 


allowed to carry them away with them as 


the Acts of the moſt remarkable Solemnity, 


that the moſt ſolemn Acts may make the 


laſt Impreſſion. 


ANOTHER Reaſon why matters under Seal! 
ſhall be delivered to the Jury is, becauſe 7 
theſe Things that are generally of higher or 
at leaſt of equal Credit with Matters ſworn 
Viva Voce, would not yet be underſtood ſo 
well upon the Hearing, as the. Evidence 
Viva Voce may upon the ao 
where the Jury have the Liberty 
what Queſtion they pleaſe ; and — 
matters under Seal are carried away by bh 
Jury, to be ſeen and conſidered, that things 
of greater Credit may be equally underſtood 
with other Matters that carry leſs Authority. 


Bur the Chirograph of a Fine, a ſworn 
Copy or any other Writing, tho" it may be 
given in Evidence, yet it ſnall not be deli- 
vered to the Jury, for theſe have no _ 
ſick Credit in themſelves, and the Jury 


of them, but they have no Credit but what 
they derive from ſomething elſe, viz. from 
the Datch a the Perſon who atteſts them, or 


from 
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from ſome Preſumption in their Favour, fo 


| that they receive their Credit from ſome Act 
L in Court, but do not carry it along with 
„ them, and therefore' cannot be removed out 
7 of Court with the Jury ; But things under 
= Seal are ſuppoſed to have an intrinſick Cre- 


dit from the Impreſſion of the Signature, 
and are ſuppoſed to be known to the Jury 
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3 
i in ſome Meaſure; and therefore are very 
> 2X conveniently lodged in their Poſſeſſion to 
x diſcern of them; But of Writings that are 
not under Seal, the Jury can make no Diſ- 
1 2 cernment of their own, but their Credit 
e muſt totally ariſe from ſome Act in Court, 
r and therefore they cannot be put in the 
N Power of the Jury. 
0 
e Sͤcals Publick and Private. 
It Bur here the Diſtinction is to be made 2 $1.'146. 
e between Seals of Publick and Seals of Pri- Hard. 118, 
e vate Credit, for Seals of Publick Credit are 119. 
Q full Evidence in themſelves without any 
d Oath made, but Seals of Private Credit are 
. no Evidence, but by an Oath concurring to 
| their Credibility : Seals of Publick Credit 
n are the Seals of the King, and of his Pub- 
0 lick Courts of Juſtice, Time out of Mind. 
1 now theſe Courts make a Part of the Law | 
P and the Conftitution of the Kingdom, and 
of have their Sanction in that immemorial 
= Uſage, that is the Foundation of the Com- 


at mon Law; now the Seals of theſe Courts 
m are Part of the Conſtitution of the Courts 
or themſelves, and by Conſequence the Courts 
m * C 2 W 
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and the Seals of theſe Courts, are ſuppoſed 
to be known to every Body, ſince they. are 


equally intitled to that Suppoſal, as an 
other Cuſtom or Law whatſoever. 


So the Seal of a Court created by Act of 
Parliament, is of full Credit without further 
Atteſtation, for the Act of Parliament is of 
the ſame Notoriety with the Common Law, 
and therefore the Court and the Seals there- 
by created, are ſuppoſed univerſally known 


to every Body. 


Bor the Seals of private Courts or of pri- 
vate Perſons are not full Evidence by them- 


ſelves without an Oath concurring to their 
Credibility, for *tis not poſſible to ſuppoſe 


| theſe Seals to be univerſally known, and 


conſequently they ought to be atteſted by 
ſomething elſe, i. e. by the Oath of ſome 
that have Knowledge of them; For what is 


not of itſelf known, muſt be made known 
Aliunde, and when theſe Seals are thus at- 2 


teſted, they ought to be delivered in to the 
Jury, becauſe tho? Part of their Credit ariſes 
rom the Oath that gives an account of their 


Sealing, yet another Part of their Credit 


ariſes from a Diſtinction of their own Im- 


preſſion; for (as I ſaid) antiently every Fa- 


mily had its own proper Seal, as it is now 


in Corporations ; and by this they diſtinguiſh 
their Manner of 2 one from the 


other, and by falſe Impreſſions of the Seals, 
they diſcovered a Counterfeit Contract, and 
therefore *rwas not the Oath but the Im- 

: preſſion 
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preſſion of the Seal accompanying it, that 
made up the compleat Credit of the In- 


Copies Sworn and Office Copies. 


> Bur ſince in all private Contracts the Di- 
ſtinction of Sealing is worn out of Uſe, and 
nen uſually Seal with any Impreſſion that 
comes to Hand, to be ſure there muſt be 
*X# Evidence of putting the Seal, becauſe at 
this Day little can be diſcovered from the 
bee Impreſſion; beſides, ſince the Witneſſes 
*X Names are inſerted in the Contract, unleſs 
they appear to prove the Contract, there is 
not the uttermoſt Evidence that the Nature 
of the Thing is capable of, for their not ap- 
pearing, is a Preſumption that they were 
never privy to any ſuch Tranſaction. But 
of this hereafter, „n e 


- ExEMPLIFICA TIONS of Depoſitions in 2 Rel. . * 
Equity, ſhall be delivered to the. Jury, if 587. 
the Party be dead, and theſe Exemplifica- 99% Pr. Rey. 
tions are under the Great Seal; but if the 
Exemplification comprehends the Teſtimony 
of ſome that are living, and of others that 
are dead, it ſhall not be delivered to the 
Jury, becauſe when the Parties are dead, 

their Depoſitions are the greateſt Evidence 

that the Nature of the Thing is capable of, 

and equal to Evidence Vive Voce, and ought 
to be as carefully conſidered and examined, 
which can't eaſily be, unleſs they are car- 
ried away by the Jury, for the bare _ | 

8 | Q 


3 
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of them in Court, is not likely to make the 
ſame Impreſſion ; beſides this Evidence does 


not derive any Credibility from any Act of 


2 Straxye 
920. 


the Nif Prius Court, but they have it in- 


trinſically in themſelves, from the Self- Ex. 
dence of their own Seals; l 
where-ever they are re remain 


the ſame, but if ſome of the Witneſſes are 
ling. it is not the higheſt Evidence. 


Tun ſecond Sort of Copies are thoſe that 


Sorts, 


1. Sworn Copies, and - 
2. Office Copies. 


iſt, Sworn Copies, theſe muſt be of the 
Records brought into Court in Parchment, 
and not of a Judgment in Paper figned by 
the Maſter, though upon ſuch Judgment 


| — may take out Execution, for it does not 


1 Nit. 257. 
Styl. Pr. be. 
205. 

1 Med, 117. 


1 Sek. 285. 


3 496. 30 


comè a permanent Matter, till it be deli- 
vered into Court, and there fixed as Memo- 


randums or Rolls of that Court, and until 


it be a Roll of that Court, tis transferable 
any where, and ſo doth not come under the 
Reaſon of Law, that pn 4 us — a 


Copy 1 in Evidence. * 


Warns a Record is loſt, a 50 of it 
be read without ſwearing a true Copy, 

for the Record is in the Cuſtedy' of the 
Law, and not of the Party, and therefore 


W 


* 
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are not under Seal, and theſe are of two i 


uw yy we 1 


the precedent and ſubſequent Words and 
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to the Party's private Right, and conſe- 
' quently if it be loſt, the Copy muſt be ad- 


mitted without ſwearing any Examination 
concerning it, ſince there is nothing with 
which the Copy can be compared, and 


therefore it muſt be preſumed true without 


Examination. 


Bur in ſuch Caſes as theſe, the Inſtru- Carvin Dy. 
ments muſt be according to theſe Rules re- 292. 
quired by the Civil Law: They muſt be * 1. 11. 
Vetuſtate Temporis aut Judiciarid Cogniione 

roborata. | 1 


So the Copy of the Decree of Tithes in 1 Vent. 257. 
London, has been often given in Evidence ä 
without proving it a true Copy, becauſe the 


* 


So a Recovery of Lands in Antient De- 1 Yet. 28. 
meſne was given in Evidence, where the M 
Original was loſt, and Poſſeſſion had gone a 


long Time according to the Recovery. 


Wren a Man gives in Evidence, the Tri. per Pait 
ſworn Copy of a Record, he muſt give the 165. 
whole Copy of the Record in Evidence, for 8 
Sentence may vary the whole Senſe and Im- | 
port of the Thing produced, and give it 
quite another Face; and therefore ſo much 


at leaſt ovght to be produced as concerns 
the Matter in Queſtion. 
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» 


Srccondly, Office Copies may be given in 


We Law of Evidence. | 


Evidence. 


Here the Difference is to be taken be- 
tween a Copy authenticated by a Perſon 
truſted to that Purpoſe, for there that Copy 


is Evidence, and a Copy given out by the 
Officer of the Court that is not truſted to 


that Purpoſe, for that is not Evidence, with- 


out proving it actually examin'd. 


Taz Reaſon” of the Difference is, that 


where the Law hath appointed any Perſon 
for any Purpoſe, the Law muſt truſt him 
as far as he acts under the Authority that 
the Law has lodged in him ; otherwiſe it 


would be to give Credit to another Officer 


and not to him at the ſame Time, 


| Tuaraerone the Chirograph of a Fine is 


Evidence to all Perſons of ſuch a Fine, for 
the Chyrographer is appointed to give out 


Copies between the Parties of thoſe Agree- 


ments that are 1 0 of Record, and there- 


fore his Copy muſt be admitted as Evidence 
without further Diſpute. 


So where a Deed is enroll'd, the Endorſe- 
ment of that Enrollment is Evidence, with- 
out further Proof of the Deed, becauſe the 
Officer is intruſted to authenticate ſuch Deeds 
by Enrollment; and when ſuch Officer en- 


dorſeth, that he hath done it purſuant to the 
Law, then the Law which entruſted 1 
f ES 
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- with the Authority of doing it, ought to 
give Credit to what he has done. 


= Bur if an Officer of the Court, who is 
not intruſted to that Purpoſe, makes out a 
Copy, they ought to prove it examined; the 


* Reaſon is, becauſe being no Part of his Of- 


XZ fice, he is but a private Man, and a private 


Man's meer Writing or Word ought not to 


be credited, without his Oath. 


THEREFORE, tis not enough to give in 
*X Evidence a Copy of a Judgment, tho" it 
be endorſed to have been examined by the 
Clerk of the Treaſury, becauſe tis not Part 
9 of the neceſſary Office of ſuch Clerk; For 
he is. only intruſted to keep the Records, * 
for the Benefit of all Men's Peruſal, and not 

to make out Copies of them. 


So if the Deed Inrolled be Joſt, and the 2 1. 
Clerk of the Aſſize makes out a Copy of 
the Inrollment only, this is no Ops Buy 
without proving of it examined, becauſe the 
Clerk is intrufted to authenticate the Deed 
W itſelf by Inrollment, and not to give out 

| Copies of the Inrollment of that Deed. 


Records, Recoveries, &c. 


Bur the Office Copics of. Depoſitions are 
Evidence in Chancery, but not at Common 
Law, without Examination with the Roll; 

for the Court of Chancery have for Conve- 
nience, allowed their Office Copies to be 
Evidence 


Chutel and 
Pound. 


Trin. Af. 
1700. 


Fid. Tri. 


Sth 22. 


per Pais 209. Back of the Fine is not binding. 


to be Evidence. 


on the Iſſue Nul Tiel Record; but where the 


- where the Record is offered to a Jury, ary 
of the foremention'd Copies are Evidence. 


* 1 


De Law of Evidence. 
Evidence in their own Court, and have im- 
powered their Officers to make out fuch 
Copies as ſhould be Evidence, but the par- 8 


ticular Rules of their Court are not taken 
Notice of by the Courts of Common Law. 


Wurxr the Fine with Proclamations is 
to be a Bar to a Stranger, there the Procla- 
mations muſt be examined from the Roll, ⁵ 
for the Chirographer is authorized by the 
Common Law to make out Copies to the 
Parties of the Fine itſelf, yet is not appoint- 
ed by the Statute, to copy the Proclama -v 
tions, and therefore his Indorſement on the 


Havinc thus ſhewn how the Record is 
to be given in Evidence, by the proving a 
Copy, we muſt in the next Place fee in 
what Manner, and in what Caſes, they ought 


Anv here in the firſt Place, *tis regularly 
true, that when the Record is pleaded and 
appears in the Allegations, it muſt be tried 


Iſſue is upon Fact, the Record may be given 
in Evidence to ſupport that Fact. | 


Wren the Iſſue is Nul Tie! Record, the 
Record muſt be brought Sub pede Sigilli, but 


af 4 
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4 Bur out of this Rule there is an Excep- 
Ws tion, that where the Record is Inducement, 
and not the-Giſt of the Action, there it is 


= not of ieſelf Traverſable, but muſt be given 
in Evidence on the Proof of the Action, for 
nothing can be of itſelf Traverſable, that 
*X doth not make a full End of the Matter i in 
Queſtion. 


— 


2 Sid. 110. | 


Wren any Perſon produces a Record, it 77. ow Plat 
muſt be ſo much at leaſt as concerns the 166. 


Matter in Queſtion, for it is no Evidence, 3 %, 173- 


unleſs you ſhew the whole Import of the ,,, 
Matter, for the preceding or following 
Words may give it quite another Face. 


7 not prove any Seiſin in the Tenant to the 
8 Precipe, but otherwiſe it is in a Modern 
Recovery ; for in an antient Recovery, the 
Preſumption is for the Recoveror, for the 
Recoveror ſhall be ſuppoſed to be ſeiſed at 
the Time of the Recovery, ſince he hath 
been ſeiſed ever ſince; but in a modern Re- 
covery the Seiſin muſt be proved, becauſe 


that is ſeiſed of the Freehold, and fo the 
Recovery wants a F oundatidn: becauſe the 


Action ts not oſecuted in the Tenant 
of the Freeho 


— Recovery with fingle Voucher, 
: and 


i Mod. 1 £4 


WHzrz a Recovery is antient, you need 1 Mod. uw, 


the Precipe doth not lie againſt the Perſon 


„aur for Life, the Remainder i m n Fee, 1 Vent. 257, 


and he in the Remainder in Fee ſuffers a 2 Sage 
35 1267. 


Star. 1 4 Ges. 
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1 Feat. 257. 


-not bound by he Recovery had againſt the 
the Aid Prayer, tho' the Remainder is turne 


oat A; 
396. 


very, and come in as Vauchecs on the dow 


De Law of Evidence. 
and this Recovery is Antient ; The Court 
will preſume a Surrender of the Tenant, be- 
cauſe when there hath been a conſtant En- 
joyment under that Recovery, it ſhall be 


ſuppoſed to be a lawful Foundation, becauſe 
unleſs there had been a lawful Tenant to the 


Precipe, it muſt be ſuppoſed, that. it would 


have been controverted and overthrown. 


Bur if there be Tenant for Life, the Re- 
mainder in Fee, and he in Remainder fut- 
fer a Common Recovery with fingle Vouch- 
er, and this Recovery is Modern, this Re- 
cord will not give a Title, for the Freehold 
is in Tenant for Life, and the Præcipe ought 
to be brought againſt him; and ſo there is 
no lawful Action commenced. 


Ix there be Tenant for Life, with Re · 


mainder in Tail, and they both join in a 
Common Recovery with ſingle Voucher, 
this will not bar the Tail, becauſe the Re- 


mainder Man is not Tenant to the Præcipe; 


and in this Caſe the Pr æcipe is brought 
againſt them both as Joint Tenants, and he 
in Remainder, hath no immediate Eſtate of 
Freehold in him, and the Remainder Man is 


Tenant for Life, unleſs he comes in u 


to a Right, by ſuch Recovery. 1 0 


| Bur if there be Tenant for Life, the Re- 
mainder in Tail, and they ſuffer a Reco- 
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ble Voucher, then he in Remainder is barred, 
becauſe he in Remainder is as properly call'd 


f 
by 
3 
4 
7 
v1 
+ 
7 
vi 
2 
oo 
. 
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on the Aid Prayer of Tenant for Life, and 


then when he takes up the Defence, and 
makes Default, then he muſt be barred by 
the Judgment, as for the want of a Title 
Fappearing; for where any Perſon is properly 
in Court, and doth not defend his Title, he 


, RD 


is as properly barr'd, as he which hath no 


1 Tile at all; and when Tenant in Tail is 
bart d for want of Title, the Iſſue can never 
after recover in his Formedon. 


in as Vouchee, as if he had been call'd in 


29 


lx a Verdict be had on the ſame Point, lewi: and 
nd between the ſame Parties, it may be © 


lerges, 


Fiven in Evidence, tho' the Trial was not _ fais. 


þ 4 ad for the ſame Lands; for the Verdict in Prial at Bar. 


ſuch Caſcs, is a very perſuading Evidence, 
vbecauſe what twelve Men have already 
thought of the Fact, may be ſuppoſed fit to 
Scirect the Determination of the preſent Jury; 


arraign the Honeſty and Sincerity of their 
Judgment; and there is that Common Cre- 
dit to be given to twelve Men of the Coun- 
try, diſcerning of any Fact upon their Oaths, 
that no ſecond Jury 
from their Judgment; Their Verdict alſo 
further ſtands in Credit, becauſe the Jury 
muſt- be ſuppoſed honeſt Men, and Men of 
clear Reputation, becauſe their Verdict was 


1 4 Bur 


ought raſhly to depart 


not attainted by the Party againſt whom it 


for to go contrary to what a former Jury Læuis and 
have decided in Relation to any Fact, is to Cg. 
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Lewis and 7 then the Verdict ge to be be 4 a 
Clerges. — the ſame Parti uſe orherwiſe, a 
Man would be bound Wy a Deciſion, where | L * 
he had not the Libaſey ro Croſs-examine, and 
nothing can be more con to natural 
Juſtice, than that any Body. ſhould! be in- i 
jured by any Determination that he was not | 3 
at Liberty to controvert; for that is to ſet uf 
a Deciſion unexamined, in Prejudice of a * 
Cauſe that is under Examination; beſides, 
one that is not Party to the Trial, has 9 
Redreſs for the Injury if the Verdict were 7 
falſe, for he can't have an Attaint, and i K 
therefore ought not to be injured by the 
Verdict. 


272 
Lewir and Bur. it is not neceſſary chat the Verdict 4 
Clerges. ſhould be in Relation to the fame Land; for 4 
3 2 8 the Verdict is only ſet up to prove the Point 1 

jn Queſtion; and if the Verdict ariſe upon 
the ſame Queſtion, then tis no Doubt 2 
good Evidence, for every Matter is Evi- 10 

dence, ihat amounts to the Proof of the 
Point in Queſtion. by 
Verdicts given in Evidence. 


a Sid. 325, Ix an Action of Treſpaſs, the Indictment 8 
for the ſame Treſpaſs and Verdict for the V 
ſame Treſpaſs, ſhall: not be given in Evi. tt 
dence, if the Indictment be only found on ©c 
the Party's own Oath; for if the Party's Oath A 
be no Evidence in his on Cauſe (as we ſhall BW th 
hereafter ſhew that it is not) then can't the 


Verdict 


The Law of Evidence. | 3 


verdict be any Evidence that is founded only 
on the Party's own Oath; for what can't be 
Evidence directly, can't be made Evidence 
by any ſuch Circuity: A 


Zur where the Verdict on the Indictment This is the 
in. is founded on another Evidence, beſides the Frotice 6. 
3X Party's own Oath, there the Verdict may be p vl 
1 . . . 2 2. * 
given in Evidence; for there this Verdict 
ſeems to be under the ſame General Rule 
with all others, and there the Judgment of 
twelve Men on the Fact, ought to ſway in 
re Determination of the ſame Fact, whether the 
XX Verdi& be on Indictment or Action; But ObjeQon. | 
yet it may be objected, that the Fact might 
find Credit from the Party's own Oath, 
vhich ought not to ſupport the Action, and 
ſince the Evidence is fo intermix'd, that it 
doth not appear on what it was founded, 
the Verdict cannot be produced in Corrobo- 
ration of the Evidence on the Action. 


Ir is true, this doth in Part take off the Anſwer. 
Force of ſuch Evidence; for as when a Ver- 
dict is produced in Evidence, it may be an- 
ſwer'd, that it did not ariſe from the Merits 
of the Cauſe, but from ſome formal Defect 
of the Proof, and that makes it no Evidence, 
toward gaining the Point in Queſtion ; ſo a 
Verdict may be diminiſh'd in Point of Au- 
thority, by ſhewing that it was in Part found- 
ed on the Oath of the Party intereſted in the 
Action; and the Jury are to reſpect it no fur-- 
ther than as they preſume it given, and ſup- 
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2 ported by the Credit of other Teſtimony that 
= not concerned in the Cauſe. 


the Indictment, cannot be given in Evidence, 

| becauſe on that Proſecution, there is no Li- 
left to the Party to attaint the Jury, as 

he hath Power to do, if injured on a Civil 


Action; [deo Quære. 


18 323. In an Appeal the Verdict on the Indict- 
ment can't be given in Evidence, for where 


the Life of a Man is concerned, the Jury 
muſt weigh and conſider it from the Evi- 


dence then offered, not from any Prece- 


1 


ſhould be governed by any thing out of the 
Evidence, eſpecially ſince by the Policy of 


Trial, and one Acquittal was always a Bar to 
another. | 


gues's Cale. that, and made the Indictment cotemporary 
with the Appeal, it never intended they 
ſhould have any Relation to each other. 


A VEeRDicrT in a criminal Caſe, where the 
Matter was Capital, was denied to be given 
in Evidence in a Civil Caſe; as where the 
Father was acquitted on an Indictment, for 
having two Wives, this could not be given 
in Evidence, in a Civil Caſe, where the Va- 

_ lidity 


ad OkjeQion. Yer others have ſaid the Verdict given on 


dent of what had be, formerly done by others; 
for in the Caſe of Blood it ſeems inconveni- 
ent and dangerous that the Determination 


the Common Law, there could be no double. 


Per Halt. Jac: Now when the Statute of Hen. -. altered 


De Law of Poidence 


nal ity of the ſecond Marriage was controvert- 
ed; the Reaſon ſeems to be, becauſe much 
leſs Evidence is neceſſary to maintain the 
13 than to attaint the Criminal, and 
therefore his Acquittal was no Argument 
* th at the Fact was not true. 


BS Ir a verdict be given againſt the Defen- Trin. Ap. 
dant on the ſame Point, though another 71. 
Party were Plaintiff, yet in ſome Caſes it 
may be given in Evidence; asf there be a 
Trial of Title between A. Lefſce of E. and 

B. and afterwards there be a Trial of the 
ſame Title between C. Leſſee of E. and B. 

F ; *C. may give the Verdi& found againſt B. in 

7 vidence upon the Trial between him and B. 


\. For this was the Senſe of a former Jury on 
5 the Fact. In which Trial B. had the Liberty 
3 to Croſs-· examine, though the ſame Fact had 
£ 4 4 [been already decided againſt B. 
_ 1 Ir there be an Ejectment brought iat g 3 Med. 142. 
2 cveral Perſons, and there be a Verdict againſt 
one, that Verdict can't be given in Evidence 
4 againſt the reſt, for *tis the Party againſt 
= whom the Verdi& is given, that can "have 
Y neüecf by Attaint, in as much as the Reſidue 
7 are not prejudiced; and theſe Parties ſhall 
not de injured by a Verdict they had not the 
5 Power to controvert. 
A Ir a Man has two Wives, and be thereof 3 Med. 164. 
* convicted, and dies, and the ſecond Wife 
et claims Dower, the Verdict and Conviction 


D cannot 
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cannot be given in Euidence, but in this Caſe 
the Writ muſt -go to the Biſhop; for whe- 
ther the Marriage be lawful or not, is the 
Point in Controverſy, and that is of Ec- 
cleſiaſtical Juriſdiction, and is not to be de- 
cided at Common Law. 


Bur the Verdict may be made an Exhibit 
1 in the Cauſe before the Biſhop to induce him . 
—_ to believe there was a former Marriage. . 


Lord Howard, Bur this Rule of giving Verdicts in Evi- 
and Lady dence on the ſame Point, is to be taken witng 
=" great Reſtriction; for no body can take Be- 
Hard. 472. nefit by a Verdict that had not been preju- -- 
diced by it, had it gone contrary z and there- 
fore if a Termor for Years had recover'd 
__ B. the Reverſioner might give ſuch 
erdict in Evidence, for B. has no Pre- 
judice, becauſe he hath the Liberty to Croſs- 
examine the Witneſſes, and to attaint the 
Jury, and 'tis fit the Reverſioner ſhould di 
make uſe of the Verdict, and have Benefit 
by it, ſince he had been diſpoſſeſs'd by the 1 
Verdict, if it had gone againſt the Termor, 
and therefore he may offer it in Evidence; 
ſo if there were Tenant for Life, the Re- 
verſion in Fee, and B. brings his Action in 
Ejectment againſt the Tenant for Life, and a 
Verdict is given againſt the Plaintiff, it ſeems 
that the Reverſioner might have given this in 
Evidence againſt B. becauſe he would have 
been prejudiced in Caſe B. had recovered, a 
for his Reverſion would have been turned ag 
I [0 en 


„ 
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__— 


C- Y Bur 4 Perſon that hath no Prejudice by: Hard. 472. 
7 the Verdict can never give it in Evidence, 
tho' his Title turns upon the ſame Point, 
2 becauſe if he be an utter Stranger to the 


Fact, *tis perfectly Res Nova between him 


] 'A he Parties, that the 35 ſhould be ſway' d 
by any Prejudice; for the letting in of Pre- 
re- [ L=dgments, ſuppoſes that the Cauſe has been 
lready decided, and that it is not tried and 


= 
- 

Qu. 
> 


ch Hebated as a new Matter, but as the Effect 

re- 1 pf ſome Litigiouſneſs in the Defendant that 

ſs- holds out the Poſſeſſion, when the Cauſe has 

the 1 been decided againſt him, and this Preju— 

uld 8 ice ought not to be thrown upon him on a 

efit new Enquiry. 

the 

or, | A As if A. prefers a Bill againſt B. and B. Fard. 472. 
de; I exhibits his Bill, in Relation to the ſame & , 

Re- Matter againſt A. and C. and a Trial at „en 
in Law is directed, C. cannot give in Evi- and Carrier. 


W dence, the Depoſitions i in the Cauſe between 
A. and B. but it muſt be tried entirely ut 
s in Res Nova, © | 


red, 4. Leſſee of B. brings an Ejectment 
ned Wi againſt D. and the Verdict goes for the De- 
to fendant; this may at any Time be given in 


2 Evi- 


A Wy to 2 naked Right in him. Quære et vid. 
3 . 


1 5 the — and if it be no Prejudice 


35 


- eo 


$5 


35 


Hard 426. 
per Gun. 
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Evidence againſt B. for the Poſſeſſion of B.'s 4 
Leſſee is his own Poſſeſſion, in as much as 


the Leſſee doth only tenere in nomine ali- 
em, and B. might in this Caſe give any 
Thing in Evidence, as well as the Plaintiff 
himſelf, and Challenges might have been 
made to the Jury for Confanguinity to B. 
the Reverſioner: Now then ſince A. hath 
the Poſſeſſion of B. as his Bailiff, if there 
be a Verdict againſt that Poſſeſſion, it muſt 
conclude B. ſince he had in this Caſe, all 
Liberty to Croſs - examine as well as A. him- 
ſelf, and by Conſequence, this Verdict muſt 
be Evidence againſt any other Leſſee of B. 


Bur if there be a Recovery againſt Tenant 


for Life, by Verdict, this is no Evidence | 


againſt the Reverſioner, for the Tenant for 


Life is ſeiſed in his own Right, and the Poſ- 


ſeſſion is properly his own, and he is at Li- 
berty to pray in Aid of the Reverſioner or 
not, and the Reverſioner cannot poſlibly 
controvert the Matter where no Aid was 
prayed, for he had no Permiſſion to intereſt 
himſelf in the Controverſy. 8 8 


Per Opini. F. AN antient Verdict in Prohibition, where 


Ded. in the 
Caſe of the 
Vicar of Rol- 


wend. 


the Cuſtom of Tithing is ſet out, whether it 

might be given in Evidence againſt another 

Pariſhioner that was not Party to the Ver- 

dict, nor had the Lands in Queſtion; and 

held by ſome that it might be given in Evi- 
dence, becauſe it could not be ſuppoſed to 

have been a Contrivance to alter the Cuſtom, 

becauſe it appeared to be antient, and gee” 

| fore 
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fore chere can be no other Proofs but of 
this Sort of what was then thought to be 
the Cuſtom. 1 8 | | 


Verdicts Evidence. 


== Ir a Verdict were given againſt J. S. and 2 Rol. 4b. 
then Judgment were arreſted, and then J. S. _ | 
= Aliens to J. N. it ſeems that the Verdict ES WY 
kf given againſt J. S. may be given in Evi- 
W dence againſt F. N. for the Alienation of 
J. S. cannot put J. N. in a better Condi- 
ft don than J. S. was, for the Subſtitute of 
J. S. can but ſucceed into his Place, and at 
the Time of the Alienation, the Verdict 
might have been given in Evidence againſt 
F. S. and J. S. cannot by Alienation de- 
Or ſtroy the Advantage that his Adverſary ought 
f- to derive from the Verdict; for tho* J. NV. 
* had not the Liberty to Croſs- examine upon 
or his Title, yet J. S. had, and F. N. has but 
ly his Title, and therefore could not be ſup- 
5 poſed to make the Fact better on the Exa- 
et I mination. | | 


| In an Information by the Attorney Gene- 2 Rel. Mb. 
TC ral for the King, when the Jury are ready to 679. P. 10. 
it BY give a Verdict, * the Attorney General may 4 N 


ner withdraw a Juror, for this is part of the + es, N 
er- Prerogative, and is in room of the Nonſuit 984. 

nd of the Subject, for the King can't be Non- 

- ſuit, being always in Court, and this Prero- 


* Holt ſays it was the Opinion of all the Judges of 
I England, that it muſt be by Conſent. Carth, 465. 
2 Kb. 507. 
om D 3 gative 


2 
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. gative is derived out of a general Reaſon 
of the King's Employment for the publick | 


Safety; and therefore if he hath fail'd in 


any point of Proof, ſo that Diſadvantage 


may be expected from the Verdict, it ſhall 
be at his Election, whether he will receive 


his Verdict or not; and therefore in a Se- 
cond Information, none of the firſt Jury 


SY ſhall be admitted to give in Evidence, that 


2 Rol. 46. 
680. 

Tri. per Pais 
1 


they were agreed in their Verdict, for ſuch 
Evidence would be of the ſame Weight, as 
if the Verdict had been given, and thereby 
the King would be diſpoſſeſs'd of the Benefit 
of his Prerogative. 


Bur if the King aliens the Eſtate on 


which the Trial was had, ſo that it comes 


into private Hands, there on a ſecond Trial 
between private Perſons, the Agreement of 
the Jury may be given in Evidence, for the 


Prerogative is annex'd to the Crown, and 


cannot extend to any private Perſon, and 


therefore they take the Eſtate with the Diſ- 


advantage of having a Verdict againſt them. 


2 Ral. Ab. | 
679. a. 3. 


Nr then on ſuch Trial they muſt have | 
the Record of the Proceedings, on the firſt 


Information, becauſe as a Verdict cannot be 
given in Evidence, without the Record, 
which gave Authority to the Jury to pro- 
ceed, no more can they give in Evidence, 
the Agreement of the Jury without the Re- 
cord on which they were impanelled. 


A Man 


1 
» 
& . 
9 
5 | 
2 
Ch #: 
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A Man has two Manors called Dale, and 2 Rol. 4. 

levies a Fine of the Manor of Dale; Cir- 676. a. 11. 

cumſtances may be given in Evidence, to 

prove which Manor he intended; for ſince 

the Fine is uncertain, by the Identity of the 

Name, it is fit that it ſhould be reduced to 

a Certainty by Proof, that the Fine may not 

loſe the Operation which the Parties in- 

"tended. | 


wal Fe ao CS. EY 1 b PLE. 2X 
Vo. YER Edo Ct - oro, 
, . * 


In plene Adminiſtravit, the Execution exe- Guildhall, per 
cuted cannot be given in Evidence, with- Hole. Top 
out the Judgment, becauſe there appears to 7% Per Pais 
be no Authority for ſuch Execution without“ 
the Judgment; for where the Execution is 
of Record, and the Authority for ſuch Exe- 
cution 1s alſo of Record, they muſt both ap- 
pear to the Jury, otherwiſe they have not the 
uttermoſt Evidence of the Fact in Queſtion. 


Uron Plene Adminiſtravit, an Account 2 Ret. . 
given in to the Ordinary, can be no Evi- mw 3 
dence, nor is it to be any way regarded. Pak #2 My” 
lx Debt againſt the Executor, the Defen- 

dant pleads that the Teſtator was taken in 
Execution by a Capias ad Satisfaciend*, and 
found that he was taken in Execution on an 
Alias Capias; this is well enough, for an 
Alias Capias is but renewing of the ſame Ca- 
pPias, and doth not differ from it in Subſtance, 
but in Circumſtance only, as being the ſe- 
cond, Proceſs of the ſame Nature; but if 
they had found that he had been taken in 
ö „„ Exe- 
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"4 Execution, by a Capias pro Fine, or by a 


Capias Utlagatum, this had not maintained 


the Plea, becauſe theſe are not the ſame 


Sort of Executions with the Ca. Sa. but are 
in their Nature diſtinct; and when the Jury 
finds that the Party was taken in Execution 
upon the Alias Capias, it ſhall be intended 


upon the ſame Judgment without any Aver- 


ment, becauſe the Doubt exhibited to the 


Court, ſhall not be intended quite foreign to 


Tri per Pais | 
167. 


the Matter, but ariſing out of it; and there- 


fore it muſt be intended an Alias Capias on 
the ſame Judgment, otherwiſe there would 
be no reaſon to prefer it as a Doubt, for tis 
out of Controverſy, that a Capias upon ano- 
ther Judgment could not poſſibly maintain 
the Plea. — | 

| Writs. 


Warn 2 Writ out of Court is only In- 


ducement to the Action, the taking out the 


Writ, may be proved without any Copy of 
it, becauſe poſſibly it might not be returned, 
and then *tis no Record, and therefore the 
Copy of it is not required ; but where a 
Writ itſelf is the Gift of the Action, you 
muſt have a Copy from the Record, in as 
much as you are to have the uttermoſt Evi- 
dence the Nature of the Thing is capable of. 


In an Action of Treſpaſs againſt a Bailiff 
for taking of Goods in Execution, the Bai- 
liff muſt not only give in Evidence for his 
Defence on Not Guilty, the Judgment, but 
he muſt alſo ſhew the Writ of Bu. 

Y 


tis not eno 
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by Virtue of which he took the Goods, and - 


h alone to ſhew the Sheriff's 
Warrant on the Writ, for when the Writ of 
Execution is returned, as it is preſumed to 
be immediately after the Execution ſerved, 


W jc is of Record, and a Record can be proved 


by nothing leſs than itſelf, and the Warrant 
on hs Writ is no Proof of the Record 


Quære was this offered in Mitigation of 
Damages, or to the Action; it ſeems it was 
to the Action, becauſe it proves an Alter- 
tion of Property, and ſo not Treſpaſs. , | 


Ix an Action brought by an Attorney for % and 
his Fees, tis ſufficient to prove the taking — 5 
out the Writ by a Warrant made by the grey, 
Coroners, for the Writ may not be returned G0. 
of Record, and by Conſequence is no Re- 

cord, and then the Warrant made by the 
Coroners is ſufficient to prove a Title to his 

Fees, for the Attorney in this Caſe is inti- 

tled to his Fees, whether the Writ be re- 


turned or not. 
Adds of Parliament, 


A Gtvntrat Act of Parliament is taken Es 227. 
Notice of by the Judges or Jury, without 4 C 76. 4. 


being pleaded. Cauſe patet ant. fol. V. Noy 124. 


De. placit. 
| ö : F - 336. 
Bor a particular Act of Parliament is not Phwd. 65. 4. 


taken Notice of by the Court, without be- 84. 4. 
ing pleaded, for the Court can't judge of 1% 227. 


particular ; wy 4 Y 25 


Hob. 227. 
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particular Laws which do not concern the 
whole Kingdom, unleſs that Law be exhi- 
bited to the Court, for they are obliged by il 
their Oaths to judge all Matters coming be- 
fore them ſecundum Leges et Conſuetudines 


Angliæ, and therefore they can't be obliged 


Ex Officio, to take Notice of a particular 
Law, becauſe it is not Lex Angliæ, a Law 


relating to the whole Kingdom; therefore 0 


like all other private Matters, it muſt be 


brought before them to judge thereon. 


Bur a private Act of Parliament, or any 
other private Record, may be brought before 


the Jury if it relate to the Iſſue in Queſtion, 


tho* it be not pleaded, for the Jury are to 


find the Truth of the Fact in Queſtion, ac- 


cording to the Evidence brought before 
them; and therefore if the private Act 
brought before them, doth evince the Truth 
of the Matter in Queſtion, it is as proper 
Evidence to the Purpoſe as any Record or 
Evidence whatſoever. 2 


Nay ſince ſuch Records are not authen- 
tick, it is the propereſt ſort of Evidence; 
the Error in this Matter was founded upon 
the old Notion, that the Jury could not 
find an Act of Parliament or other Matter 


of Record, which is falſe, for the Allegata 
to the Jury, ſays Hobart, is every thing that 


may be offered in Evidence ſo relating to 
the Iſſue, 


As 


The Law of Evidence. 


As if the Iſſue were, whether ſuch Lands Hed. 227. 
Licet Dy. 


129. B. al 


were within certain Letters Patent granted 
by King H. 8. the Defendant may ſhew the 


Stat. 35 H. 8. which enacts that Lands 
== ſhould paſs, notwithſtanding any Miſ-recital, 


and that by this Means, notwithſtanding the 


= Miſ-recital, the Lands were within the Grant, 


for tho* this be a private Statute, yet ſince 
it relates to the Iſſue, it may like all other 
Matters be given in Evidence, for the Star. 
is produced to prove that notwithſtanding 
the Miſ-recital the Lands might be com- 
priz'd in the Grant, 


Bur there are ſome Caſes in which both 
Publick and Private Statutes ought to be 
pleaded ; and that is when they make void 
any Solemnities; for in this Caſe the Con- 
ſtruction of the Law is, not that the ſolemn 


Contracts ſhall be deemed perfect Nullities, 


but that they are voidable by the Parties 
prejudiced by ſuch Contracts; and one Rea- 
ſon of this Conſtruction ariſeth from the 
Rule of expounding all Statutes, that Qui/- 
quis poteſt renuntiare Juri pro fe introducto— 


where any Perſon has Benefit by a Law he 
may renounce that Benefit if he will, and 


refuſe to take any Advantage of it; but if 
theſe Acts were conſtrued perfect Nullities, 
that Rule muſt be laid afide, and the Party 


muſt receive Benefit by the Law whether he 


will or not; and therefore ſuch Acts of Par- 
liament muſt be pleaded, that the Party 
may appear to take the Benefit of them. 

AY ANOTHER 


Vinniusz 2,21. 
in Juflintan. 


— 
Sara 
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 AnoTHER, Reaſon of this Conſtruction is 
this, becauſe what ſhall conſtitute the So- 
lemnities of a Contract is matter of Law, 
and ſo it is how theſe Solemnities ought to 
be defeated and deſtroyed; and in as much 
as it is matter of Law by what Solemnities 
a Contract is to be conſtrued, therefore when 
any Action is to be founded upon any ſo- 
lemn Contract, that Contract ought to be 
preferred to the Court; now it were prepo- 
ſterous that the Law ſhould require that the 
Contract ſhould be offered to the Court that 
it might appear to be legally made, and yet 
that it ſhould nat be offered to the Court 
how it is defeated ; both certainly muſt be 
determined by the ſame Judicature, for it is 
abſurd to ſay that the Court ſhould deter- 
mine that the Contract was, lawfully made, 
and that the Jury ſhould determine that it 
was lawfully determined, | 


| by 119. THEREFORE you cannot give the Act of 
Heb. 72. 166. Queen Eliz. touching uſurious Contracts in 


3 Co. 59- Evidence on the general Iſſue, tho' a general 
Law, but it ought to be pleaded. 


Acts of Parliament, what a Publick, and 
| what a Private Act. | 


5 Ce. 119. So the 23 H. 6. c. 10. of the Sheriffs 


Heb. 72. 166. Bonds Tannot be given in Evidence on the 
V- 1 Ad 57. General Iſſue, but it ought to be avoided by 


pleading. 


0 Ia 


* 
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80 a Fine is ds void by the Statute of 2 I,. 336. 
Weſtminſter 2. c. 1. but conſtrued __ to be 
voidable. 


Aub a Recovery by Wife with a ſecond 4 Co. 59. 


5 Huſband made void by 11 H. 7. but con- 


ſtrued only to be voidable. 


O an Atraint a particular A& of Parlia- Dy 129. 
ment can't be given in Evidence that was H. 227. 
not given in Evidence to the Petit Jury, for 
ſince on the Attaint the former Verdict is 
called in Queſtion, and the Jury puniſhed 
for the Iniquity of chat Verdict it follows 
of Conſequence that no more Evidence can 


be given than was offered to the Petit Jury; 


for they could not make any Diſcernment 


but upon the Evidence offered, and there- 


tore ought not to be called in Queſtion upon 
a different Evidence. | 


Bor a general Statute may be offered in ob. 227. 
Evidence to the Grand Jury in an Attaint, 


tho? it was not offered in Evidence to the 
Petit Jury, becauſe of a general Law every 
Perſon that lives under it is ſuppoſed to take 
Notice, and by conſequence the firſt Jury in 
the Deciſion were obliged to underſtand it, 
otherwiſe they were oblig'd to refer it back 
to the Deciſion of the Court; for when the 
Jury take upon them to judge of the whole 
Matter, they at their Peril do take on them- 
ſelves the Underſtanding of the Law, and if 
the Peale Jury * judged without being 
appriſed 


0 3 


— — . 
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appriſed of the General Law of the King 
dom as they ought to be, yet that may be 
| nevertheleſs offered to the Grand Jury, who 
may be made ſenſible of ſuch general Laws 
on which their Judgments muſt be founded. 


Oman Sentenier Ate; 


4 Ce. 76. Hal. Now the Diſtinction between a general 
un Caſe. and a particular Law is, Whatever concerns 
the Kingdom in general is a general Law, 
and whatever concerns a particular Species 
of Men or ſome Individuals, is a N 
Law and muſt be . 


4 Ce. 6. A Law which concerns the King is a ge- 


Deez. placit. neral Law, becauſe the Head and Union of | 


339. the whole Commonwealth. 


4 Co. 76. 5. A Law that concerns all Lords is a gene- 
Doc. placitan- ral Law, becauſe it concerns the Property of 
# 337- _ the Kingdom, being held either mediately 
102 +7: of immediately, as non ideo puniatur Domi- 

nus per Redemptionem. Stat. Marlb. 52 Hen. 


3- cap. 3. 2 Inſt. 103. 


4 Co. 7 6.5, Bur a Law that only concerns the Nobi- 
Dea. 2 lity or Lords Temporal, is a particular Law, 


338. becauſe it relates to no more than to one Set 


13 Ed. 4. 8. ö. of Perſons, as if a Law makes . * 
to ſuch or ſuch Proceſs. 


Quere, If it relates to the Body of the 
Peerage as in the Houſe, for as ſuch they 
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are Part of the Legiſlature, and what re- 
lates to the Conſtitution is a general Law. 


Wuar relates to all Officers in general, 4 Co. 76. 4. 
is a general Law, becauſe it concerns the Pact. placit. 


5 | univerſal Adminiſtration of Juſtice, as the 337: 
Stat. of Weſt. 1. cap. 26. that no Sheriff 


or other Officer ſhould take Reward for his 
Office. | | 


Bur if it relates only to particular Per- 4 Co. 56. 
ſons, as to the Sheriffs, it is a particular Pe. placir. 
Law, as the 23 H. 6. c. 10. 337-Dy.nrg. 


WHaT relates to all Spiritual Perſons is a 4 Co: 76. 
general Law, in as much as the Religion of 3 A 
the Kingdom is the general Concernment of 
the whole Kingdom, as the 21 H. 8. 13 El. 

c. 10. 18 El. c. 11. But what relates to one 
Set of Perſons is particular, as the Act of 
the 1 El. of Biſhops Leaſes. 


Ax Act that comprehends all Trades is 4 Ce. 76. 6. 
general, becauſe it relates to Traffick in ge- 
neral, but an Act that relates only to Gro- 
cers and Butchers, Fc. is particular. 


Ir the Matter of Law be never ſo ſpecial, 4 Co. 76. | 
yet. if it relates equally to all, it is a general _ 
Law; but a Law relating to ſome Counties 


or Pariſhes, is ſpecial, 


Publick „ 


42 


Objection. 


The Law of Evidence. 


Publick Matters not of Record, Chancery . 


Proceedings. 


Tur Things that do ſtand ſecond in Point 


of Probability are all publick Matters that 


are not of Record. 


Tay publick TEEN that are not of Re- 


cord do all come under this general Defini- 


tion; They muſt be ſuch Matters as have 


an Evidence in themſelves, and that do not 


expect an Illuſtration from any other Thing; 
ſuch are the Copies of Court Rolls, and 
Tranſactions in Chancery, and the like; and 
the Copies of ſuch Matters may be given in 
Evidence, in as much as there is a plain 
2nd coherent Proof; for the Matters them- 
ſelves are ſuppoſe 


produced upon Oath you have a full Proof; 
becauſe you have proved upon Oath a Mat- 
ter which when produced. would carry its 
own Light with it; and by Conſequence would 


need no Proof. 


* here it will be obj 1 that this is 


not the utmoſt Evidence Ss the Nature of 
the Thing is capable of, for theſe Teſtimo- 


mes themſelves muſt be better than the Co- 


pies of them. 


To this the 2 is, that the Copy up- 


on Oath is reckoned as an Equivalent to the 


not 


d to be ſelf-evident; and 
by Conſequence when a Copy of them is 


th. ot  omntq nw m ww oommAaA os 


Thing itſelf; and the Teſtimony itſelf muſt 


The Law of Evidence. 49 
not be rigidly required, becauſe ſince theſe 
Matters lye for the publick Satisfaction, every 
Man has a Right to their Evidence, and. in 
ſeveral Places they cannot be at the ſame 

Time, and therefore the Things themſelves 
EX cannot be demanded but only the Copies of 


5 1 them. 25 
=_ 2 | I : * 
fur firſt fort of Teſtimonies that are not 
of Record are the Proceedings of the Court 


e J of Chancery on the Engliſh Side. 


t . 
5 Tu Reaſon why the Proceedings in Chan- C.. Lit. 260. 4. 
d i cery, and the Rolls of the Court are not Re- 
d cords, is this, becauſe they are not the Pre- 
n cedents of Juſtice; for the Proceedings in 
n Chancery are founded only on the Circum- 
- RS ftances of each private Caſe, and they can- 
d WF not be Rules to any other; and the Judg- 
1s ment there is ſecundum £quum & Bonum, and 
f, not ſecundum. Leges & Conſuetudines; and the 
t- | Reaſon why any Record is of Validity and 
£ Authority is, becauſe it is declarative of the 
d Senſe of the Law, and. is a Memorial of what 
is the Law of the Nation: Now Chancery 
go Proceedings are no Memorials of the Laws of 
15 England, becauſe the Chancellor is not bound 
f to proceed according to Law. 
* | o = 
= - Now becauſe theſe ſeveral Proceedings be- 
fore-mentioned are not Records, they are by 
Conſequence not ſuch Memorials as are lodg- 
J- ed inſeparably in any certain Place, but are 
e transferable from one Place to another, and 
3h therefore may be themſelves given in Evi- 
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The Law of Evidence. - 


Bills in Chancery. 


Tux Bill in Chancery is Evidence againſt 


1 Cha. Ca/. the Complainant, for the Allegations of 


64, 65. 
1 Sid. 221. 


every Man's Bill ſhall be ſuppoſed to be 
true; nor ſhall it be ſuppoſed to be pre- 
ferred by the Counſel or Solicitor without the 
Party*s Privity, and therefore is Evidence as 
to the Confeſſion and Admittance of the 


Truth of any Fact by the Party himſelf; / 


and if the Counſel hath mingled in it what 


is not true, the Party may have his Action; 
But where a Bill is exhibited and there are 


no Proceedings upon it, then it cannot be 
given in Evidence, unleſs they prove a Pri- 
vity in the Party, for a Man may file a 
Bill in another's Name to rob him of his 


1 Chas. caſu Evidence by a ſham Confeſſion, and there- 


64, 65. 


1 Sid. 221. 


fore a Bill filed without any Proceedings 
upon it has not the Force of an Evidence, 
for no Man can ſuppoſe that the Party did 
himſelf file the Bill, without any Proceedings, 
to bring his Adverſary to anſwer ſuch Bill 


is of no Uſe to the Party, and therefore 
muſt be ſuppoſed rather to be filed by a 


Stranger to do him an Injury : This is ac- 
counted to ftand in point of Credibility in 
the ſame Circumſtances as a Confeſſion by 
Letter under the Party's own Hand where 
ng body ſaw the writing of it, though ſome 


have ranged it in an inferior Degree, becauſe 
the one is the Party's own immediate Con- 
feſſion, and the other is only the Counſel's 
Draught; yet it ſeems the Allegation in a 


Court 


ee, 6 —»— 
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Court of Juſtice that amounts to the Confeſſion 


of any Fact, ought to have more Weight and 
Authority with it than any private owning. 


_ Ira Patron ſues a Simoniacal Bond, and 
the Perſon prefers a Bill in Chancery to be 


| 7 


EX relieved, the Bill and Proceedings upon it 1 Sid. 221. 


EZ ſhall be given in Evidence on Eje&ment to — _ 
= make void the Perſon's Living. W 


ANSWERS. 


An if the Bill be Evidence againſt the Gedb. 326. 
Complainant, much more is the Anſwer 
againſt the Defendant, and carries ſtill a highet 
Weight of Probability along with it, becauſe 
this 1s delivered in upon Oath, and therefore 
over and above the ſingle Confeſſion it has ati 
Authority from the Sanction of an Oath. 


Bur when you read ati Anſwer, the Con- Brochman's 
feſſion muſt be all taken together, and you , Trin. 
ſhall not take only what makes againſt him, C 2 
and leave out what makes for him; for the 194. 288. 
Anſwer is read as the Senſe of the Party 5 Med. 10. 
himſelf, and if it is to be taken in this Man- 2% and Bar- 


ner, you muſt take it intire and unbroken. Jo. 


Ax Infant's Anſwer by his Guardian ſhall 2 Ye. 72. 
never be admitted in Evidence againſt him 3 Med. 259. 
on a Trial at Law, for the Law has that 3 4 
Tenderneſs for the Affairs of Infants, that "oth N 
it will not ſuffer them to be prejudiced by Anſwer of a 
the Guardian's Oath, for the Authority the ſeme covert, 
Law gives to the Guardian, is for tlie In- V. 3 Filliams 


E 2 fant's ©? wy 


52 The Law of Evidence. 4 
fant's Benefit and not to his Prejudice, and _ 
therefore the Infant can't be hurt by the 


AFFIDAVIT. 


-» +> rag Ax ALocovus to * a Man's own volun- 
rin. 4/: tary Affidavit, which may alſo be given in 
1701 Ga Evidence againſt him, - but then the' Proceed- 
ings muſt regularly be given in Evidence on 
which this Affidavit did ariſe, and the Rea- 
ſon why the Proceedings muſt alſo be given 
in Evidence is to prove the Identity of the 
Perſon, for to prove an Affidavit ſworn is 
not ſufficient, for it may be ſworn by Fraud 
and Contrivance, the Perſon being perſonated i 

by ſome body elſe, and therefore to bring | 

home the Proof to the Perſon, you m 
prove the Occaſion of the ſwearing, for tis 
f not to be thought that any Man without 
ſome Occaſion or other would make a plain 

Afﬀidavit. - 


Amen. Hill. A Bill was brought by Creditors againſt 
Vacet. 1707. an Executor, to have an Account of the per- 
per Cuper. ſonal Eſtate, the Executor ſets: forth by An- 
ſwer, that there was 1100 J. left by the 
Teſtator in his Hands, and that coming af- 
terwards to make up his Accounts with the 
Teſtator, he gave Bond for 1000 and the 
other 100 J. was given him as a Gift for his 
Trouble and Pains taken in the Teſtator's 
Buſineſs, and there was no other Evidence 
in the Caſe, that the 1100 f. was. depoſited 
but merely by the Executor's on Oath ; 
an 


nnd it was argued: that 
it was put in Iſſue, ſnould be allowed, ſince 


The: Law of Evidence. 
d that the Anſwer, though 


there is the ſame Rule of Evidence in quay 
as at Law; and therefore if a Man was ſo 


WE honeſt: as to charge himſelf when he might 
roundly have denied it, and no Teſtimony 
could have ap 

dit where he ſwears in his own Diſcharge. 


Bur it was anſwer'd and reſolved by the 


ed, he- ought to- find Cre- 


Court, that when an Anſwer was put in Iſſue, 
what was confeſſed and admitted need not 
be proved, but it behoved the Defendant 


to make out by Proofs what was inſiſted 


upon by way of Avoidance, but this was 
held under this Diſtinction; where the De- 


fendant admitted a Fact and inſiſted on a 
of Avoidance, there he 


diſtinct Fact by way 
ought to prove the Matter of his Defence, 
becauſe it may be probable that he admitted 
it out of Apprehenſion that it might be 
proved, and therefore ſuch Admittance ought 
not to profit him ſo far as to paſs for Truth 
whatever he ſays in Avoidance; but if it had 
been one Fact, as if the Defendant had ſaid 
the Teſtator had given him 1007: it ought 
to have been allowed unleſs diſproved, be» 
cauſe nothing of the Fact charged is ad- 


mitted, and the Plaintiff may diſprove 


the whole Fact as ſworn, if he can do it; 
but it was urged that here the Probabi- 
lity was on the Defendant's Side, becauſe 
he did not take a Bond for this Sum as 
for the Reſidue, but the Chancellor ſaid there 
was ſome „ in that, but not enough 

15 "Ws - 20 


53 


— 


- r 2 


tity of the Perſon, 


HghBur chat the Compariſon of Hands only 


e Haul. Civil and not in * Criminal Caſes; the Rea- 
P. C. 431. Ld. 


rn to be Evidence in Civil Matters is, becauſe 


State Trials 
3 Vel. 892, 
893 

4 Pal. 271, 
272. 6 Pol. 


#18. 


to carry ſo large a Sum without better At- 
teſtation” R i 


may be given in Evidence without any Per- 


Things out of the Anſwer it ſelf; beſides 


therefore the Compariſon of Hands ſerves 
for a Diſtinction in Civil Commerce, for the 


The Law of Evidence. 


In an Information of Perjury, an Anſwer 


ſon to prove that the Defendant ſwore it, 
for the Identity may be proved by many 


the Party is obliged to ſign his Anſwer, and 
the Perjury may be further illuſtrated by the 
Compariſon of Hands, which poſſibly may 
be Evidence in Concurrence with other Proof, 
that out of the Anſwer itſelf evince the Iden- 


Compariſon of Hands. 


ſhould be a Proof in a Criminal Proſecution, 
was never Law but only in the Time of X. 7. 
and the Diſtinction has ever been taken that 
the Compariſon of Hands is Evidence in 


ſon why the Compariſon of Hands is allow'd 


Men are diſtinguiſhed by their Hand-Wri- 
ting as well as by their Faces, for it is very 
ſeldom that the Shape of their Letters agree 
any more than the Shape of their Bodies, 


Likeneſs does induce a Preſumption that they 
gre the ſame, and this Preſumption is Evidence 
till the Contrary appears; For every Pre- 
ſumption that remains unconteſted _ tho 

orce 


The Law of Evidence. 
Force of an Evidence, for a light Proof on the 
one Side will outweigh the Defect of the Proof 


on the other; but in Criminal Proſecutions the 
Preſumption is in Favour of the Defendant, for 


= thus far is to be hoped of all Mankind, that 
they are not guilty in any ſuch Inſtances, and 
WE the Penalty inhances the Preſumption: Now 


the Compariſon of Hands is no more than a 
Preſumption founded only on the Likeneſs, 
which may eaſily fail, becauſe they are very 
ſubject to be counterfeited ; therefore when 
the Compariſon of Hands is the only Evi- 
dence in a Criminal Proſecution, there is no 
more than one Preſumption againſt another, 
which weighs nothing. 


3 


In an Information of Perjury, the Perjury 1 84.418, 19. 
aſſigned was in the Defendant's Anſwer, that 
he receiv d no Money, and on Exceptions for 
Inſufficiency the Defendant ſays in a ſecond 
Anſwer, that be receiv'd no Money till ſuch a 


Day; and on the Trial on the Information it was 
held that nothing ſhould be aſſigned for Per- 
jury that was explain'd in the ſecond Anſwer; 


for the firſt Anſwer ſhall be charitably ex- 


pounded, according to what appears to be 


the Party's Senſe in the ſecond Anſwer ; for 
the Court would rather intend there was ſome 


Overſight in the Draught, and that it was af- 


terwards amended in the ſecond Anſwer, than 
ſuppoſe the Party to be guilty of manifeſt _ 


anſwer directly 


and corrupt Perjury. 


can't 


WnunERE a Man is ſworn in Chancery to 1 Sid. 419. 
to his Knowledge, Perjury 
E 4 


Michaelmas , 
Term 1714- 
in Canmc. inter 
Roch & Rix, 
Adminifta- 
tors of How- 


ard I& af. 


_ Hill Jy. 


1700. 
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can't be in any 8 
within his Knowledge, as upon his Belief, 
c. far uber he ſwears on his Belief is not 


| within the Compaſs of his Oath. 


Voluntary. Affidavit. 


THERE is a very great Difference 3 
the Evidence of an Anſwer, and that of a 
voluntary. Affidavit. |; 


An Anſwer can't be given in, Evidence 
without producing the Bill, becauſe without 
the Bill there does not appear to be a Cauſe 
depending; but if there be Proof by the pro- 


Officer that the Bill has been frarch'd 


894 — in the Office, and can't be 
found, there the Anſwer hath been allowed 
to be read without a Sight of the Bill; and 


this Lord Chancellor Broderick allowed, tho 
the Loſs of the Bill was not proved by the 


proper Officer, but by the Clerk only who 
wrote in the Office, and ſwore he ſearch'd 
carefully with the Officer and could not find 


the Bill, 


Eo agg ay eg by ſhewing the Al- 
ons in the Court, viz. by the 
Il which is the Charge, and the Anſwer 
which is as it were the Defence to the Bill; 
and this in Civil Caſes ſhall be intended to be 
ſworn, becauſe the Proceedings upon ſuch 
Defence are upon Oath : Now ſince the Pro- 
ecedings of any. Court of Judicature within 


the Kingdom are good Evidence in aber 


Courts 
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courts, and the Proceedings in this Caſe are 


upon Oath, it follows of Conſequence, that 
in all Civil, Caſes the Anſwer is to be taken 


as an Oath, without any further Proof but 
from the Proceedings in the Cauſe. 


Bur a voluntary Affidavit is not part of 


| : any. Cauſe in a Court of Juſtice, and-there- 
fore it muſt be prov*d- to be ſworn ; for if 


ou only prove it ſigned by the Party, the 
Proof gocs no farther. than to ſuppoſe it as 


a Note or Letter, and as ſuch you may give 3 Med. 36, 


* 7 * 
7 
- 


* „ 


N. 


it in Evidence without more Proof, for a expreſly. 


Note or Letter is a bare Ac | 
under the Hand of the Party, and this is no 
more unleſs you prove it to be ſworn alſo, 
for it can't be 
not filed as an 


Sven are the Affidavits made before a 


Maſter in Chancery by the Vendor of the 


Eſtate, in Satisfaction of the Purchaſer, that 
the Eſtate is free from all Charges and In- 


An: Action of Covenant brought 


eſumed to be ſworn being 
Gus in a Court ef Juſtice 9 


againſt Yicary's Caſe 


two, the Afﬀidavit-of one of them was given in the Exch. 


in Evidence as an Acknowledgment of them 


both; becauſe the Aeknowledgment of one 
of them where they had a joint Intereſt was 
to be looked upon as a Truth relating to 
them both, and the Conſideration of the 
Matter is to be left to the Jury how far it is 
Pridence agninſt the other. | 


Taz 


58 The Law of Evidence. 


3 Aled. 116. Tux ſecond Difference between them is, 
that the Copy of an Anſwer may be given 
in Evidence, but the Copy of a voluntary 
Affidavit cannot; the Reaſon is, becauſe the 
Anſwer is an Allegation in a Court of Judi- 
cature, and being Matter of publick Credit, 
the Copies of it may be given in Evidence 
for the Reaſon formerly mentioned, but a 
voluntary Affidavit hath no Relation to any 
Court of Juſtice, and therefore is not intitled 
to publick Credit, and being a private Mat- 
ter, the Affidavit itſelf muſt be produced as 
the beſt Evidence. 


x w uw wn. ww +. e 


89 446. Bur the voluntary Affidavit of a Stranger 
can by no means be given in Evidence, be- 
cauſe the oppoſite Party had not the Liberty 

to croſs- examine; but of this in the next 
Section. 


DEPOSITIONS. 


Tux next thing is the Depoſitions ; and 
here we muſt in the firſt Place conſider what 
Rank they ſtand in in point of Credibility ; 

and to enlighten this Matter we muſt give 
an Account of their original Uſe ; and they 
plainly come over to us from the Civil Law. 

It is very plain that the Parties exhibited 
their Interrogatories upon their ſeveral Alle- 
gations, but that the Witneſſes were private- 
ly examined upon theſe Interrogatories by 
the ſame Judge that try*d the Cauſe; ſo 
that the Courſe antiently among the Romans 
| | 1 


The Law of Evidence. 

is very different from the modern Pleadings 
of the Chancery, where the Senſe of the 
W Witneſſes is ſtated by the Examiner on which 
me Chancellor is to judge. | 


Tnar this which I have mentioned Was Dig. Lib. 22. 


tte antient Courſe of the Civil Law is very Ti. 5.6. 3. de 


gatee of Cecilia, Tu magis ſcire potes quanta 
Fides habenda fit Teſtibus, qui & cujus Digni- 
tatis, & cujus eftimationis ſint, & qui fim- 
pliciter viſi fint dicere, utrum unum eundemque 
meditatum ſermonem attulerint, an adeoque in- 
terrogaveras ex lempore veri ſimilia reſpon- 
derint. 20 : | 


Now theſe Examinations were firſt made 
privately, that the Judge might in the firſt 
place be poſſeſſed of the naked Fact, and 


in Writing, and then Publication paſs'd, 
that the Judges might have all due Aſſiſt- 
ance from the Obſervation of the Advocate, 
if he had not ſufficiently compared and 
weighed the Examination; as the Trials of 
the Civil Law thus ſtood when the Judges 
viewed the Behaviour of the Witneſſes, there 
is very little Difference between this Trial 
and that of the Jury, ſave only that this 
fort of Trial by Jury is much more ſpeedy 
and the Evidence is more entire, whilſt in 
the other way the Judges take up the Evi- 
dence at one Time and the Gloſs at the 
other, and ſuch breaking of the Evidence 
May be dangerous to a weak and leſs conſi- 


dering 


; plain from Adrian Epiſtle to Varus the Le- Teft. pag. 728. 


the Senſe of theſe Witneſſes was after taken 


&o 


' Officer ſworn to that P 
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dering Judge; beſides the Judge not bein 
of the (O-ring can't — eaſily Gti 
guiſh the Credit of the Witneſſes, and upon 
this Account alſo the Trial by Jury is pre 
ferable to the Examination- of the Civil Law 
when under the beſt Regulation. 


Anp no doubt in our Chanc 
ings the Witneſſes: were formerly examined 
by the Maſters who fat in the Court to in- 


form the Chancellor of their Credibility, till 


Cauſes ſo multiplied, that the Maſters were 
employed in other Affairs, and ſo the Exa- 
mination of Witneſſes was left to the Exa- 
miners. 


Now ſince this Practice has been ad; no 
doubt but that the Credit of Depoſitions 
cateris paribus falls much below the Credibi- 
lity of a preſent Examination viva voce, for 


the Examiners and Commiſſioners: in ſuch 


Caſes do often dreſs up. ſecret Examinations, 
and ſet up a quite different Air upon them 


from what they would ſeem if the ſame Te- 


ſtimony had pe plainly. delivered under 
the fri and open Examination of the Judge 
at the Aſſizes. 


Bur tho? the Depoſitions do fall wort of 
Examinations viva voce, yet they ſeem ſu- 
to what a Witneſs ſaid 22 former 

rial; for what is reduced to Writing by an 
urpoſe — the very 
Mouth of the Witneſs, is of more Credit 


than what a 9 retains * 
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The Law of Evidence. 
of the ſame Oath ; for the Images of Things 
decay in he Memory, by the perpaual 
Change of Appearances; but whatis reduced 
W to Writing continues conſtantly the ſame; 

Ws ſo. at we cannot be certain on a verbal At- 
* teſtation, but that ſome Circumſtances of the 
Fact may be loſt in the Recollection. We 
muſt in the next Place ſee in what Caſes De- 


a poſitions may be read. 


3ſt, Tak may be read where the Wit- Gu gab, 
neſſes are dead, for where the Witneſs is _ alk. 286. 
living, they are not the beſt Evidence the ns 
Nature of the /Thing is capable of, and there- 
fore cannot be read, but where the Witneſs 
is dead, the Depoſition: is allowable; For as 
Records are the Invention that perpetuate the 
Deciſions of- Law, ſo are Depoſitians the on- 
ly Method to the Memory of the 
FaR, and therefore they muſt be truſted 
where the Witneſs is not in being. 


2dly, Wurnxk a Witneſs. is Cught: and Cub. 476. 

can't be found, you may upon Oath of the 

Matter uſe his — for when it doth 

appear by Oath that he cannot be found, tis 

the beſt Evidence that poſſibly can be had of 

the Matter; for when. a Witneſs. is ſought 

and can't be found, he is in the ſame Cir- 
cumſtances-as to the Party that W 

as of ——_ dead. 


Ir it be proved that a Witneſs. was WAS 1 Mzd. 29344 
and fell ck by the Way, his De- 
—— be allowed to be read, * 
this 


. 
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this Caſe the Depoſition is: the' beſt Evidence 
that poſibly can be had, and _ anſwen 
what the Law requires. ach! | 


Bur Pipoſiiom taken 30 Tears ſince 
were admitted to be read in Chancery, though 
the Parties were not the ſame, in as much as 
the Cauſe related to the ſame Land, and the 


Tertenants were Parties to it, and thoſe 


Witneſſes are ſince dead, the Plaintiff's Title 


then not appearing. And this is an Indul- 
gence of the Chancery beyond the ſtriẽt Rules 


of the Common Law, and is admitted for 
the pure Neceſſity, becauſe Evidence ſhould 


not be loft; beſides, Chancery hath great 


Faith in its own Examiners, that are ſup- 
poſed indifferent Perſons that do by them- 
ſelves take the Senſe of the. Parties fo ſtrictly, 
that by that means the Depoſitions ſtand the 


| fairer to be read at any Time. Were. 


Hard. 472. 


4thly, A Depoſition can't be given in Evi- 
dence againſt any Perſon that was not Party 
to the Suit, and the Reaſon is, - becauſe he 
had: not Liberty to croſs-examine the Wit- 
neſſes, and *tis againſt natural Juſtice that a 
Man ſhould be concluded in a Cauſe to which 


enen. 1 


Hard. 472. 


Sthly, A Man hall never etal Ang 
of a Depoſition that was not Party to the 
Suit, for if he cannot be prejudiced by the 


Depoſition, he ſhall never receive any Ad- 


vantage from it, for this would create the 
— Miſchief that could be; for then a 
Man 
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Man that never was Party to the Chancery 
Proceedings, might uſe againſt his Adverſary 
all the Depoſitions that made againſt him, 
and he in his own Advantage could not uſe 
the Depoſitions that made for him, becauſe 
the other Party not being concerned in the 
Suit had not the Liberty to croſs- examine, 
and therefore cannot be encountered with 
W any Depoſitions out of the Cauſe. 


6rthly, DerosITIOoNs before an Anſwer Ray. 335- 
put in are not admitted to be read, unleſs the - 
Defendant appears to be in Contempt, for if 
a Cauſe doth not appear to be depending, 
then are the Depoſitions conſidered as volun- 
tary Affidavits, for unleſs a Suit is ſhewn to 
be commenced, it doth not appear that the 
adverſe Party had Liberty to croſs- examine; 
but if the adverſe Party had been in Con- 
tempt, then the Depoſitions of the Witneſſes 
ſhall be admitted, for then it is the Fault of 
the Objector that he did not croſs- examine 
the Witneſſes, ſince he would not join the 
Examination of the Witneſſes. 


Wu rx the Bill is diſmiſſed, the Rule as 103. C/. 175. 

ch to the reading of the Depoſitions is this, 1 L. Rm. 
Where the Bill is diſmiſed becauſe the Matter 25%, and 
is not proper for Equity to decree, yet the Miadlewer. 

ge Depoſitions on the Fact in the Cauſe may be 


de read afterwards in a new Cauſe between the 
he lame Parties, for though the Matter is not 
* Proper for Equity to decree, yet there was a 


he Cauſe properly before the Court, for tis pro- | 
m per for the Juriſdiction of Equity to 2 
é o.] 
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how far the Law ought-to be relaxed and 


' moderated, and where-there is a Cauſe pro- 


perly before the Court, for whomſoever that 
Cauſe be decided, yet the Depoſitions in that 
Cauſe muſt be Evidence, as well as in all 
others. 


cc Bor if a Cauſe in Equity be diſchiſs'd, for 
175. 


* 


23 


Chara. Caf. 
1 _ af. 


the Irregularity of the Complainant, the De- 
ſitions in that Cauſe can never be read; as 
where a Deviſee, on a Suit pending by his 


Deviſor, brings a Bill of Revivor and ſeveral 


Depoſitions are taken, and then the Cauſe on 
the hearing is diſmiſs'd, becauſe a Deviſee 
elaiming as a Purchaſer, and not by Repre- 


ſentation can't bring a Bill of Revivor in 


this Cauſe, and in a new Original Bill ex- 
hibited, the Deviſee cannot uſe the former 


Depoſitions; for in the firſt Cauſe, miſtaking 
the Bill that he ought to bring, there was no 


Complaint before the Court, ſince the Court 


doth not allow any Deviſee to complain in 
that manner by Right of Repreſentation, 
and there being no Cauſe regularly before the 
Court, there could be no Depofitions in it. 


In Croſs Cauſes in Equity, an Agreement 
was proved in one of the Cauſes, and in 


that Cauſe it was not ſet forth in the Allega- 
tions of the Bill nor Anfwer, in the other 


Cauſe the Agreement was ſet forth in the 


Bill, and not proved in the Cauſe, and an 
Order was obtained before Publication, that 
the fame Depoſitions ſnould be read in both 


Cauſes; and by the better Opinion this might 


be, for ſince the Order was before Publicati- 
on 


err, 
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on in the ſecond Cauſe, the Defendant had 
Liberty to Croſs- examine the Witneſſes on 
which Particulars he pleaſed, and the Sight 
of the Depoſitions was to his Advantage. | 
Is a Witfieſs be examined De Ben? eſſe, and Herd. 315. 
before the coming in of the Anſwer, the De-: = — 
fendant not being in Contempt, the Witneſs ,,, 415. 
dies, yet, his Depoſition ſhall not be read, 2 Williams 
becauſe the oppoſite Party had not the Pow- 563. | 
er to Croſs-examine him, and the Rule of 
the Common Law is ſtrict to this, that no 
Evidence ſhall be admitted, but what is or 
might be under the Examination of both 
Parties. Bebe -_ Eh 
Bur in ſuch Caſes as theſe, the Way is 2 Fon. 164; 
to move the Court of Chancery, that ſuch a 
Witneſs's Depoſitions ſhould be read, and if 
the Court ſee Cauſe, they will order it, and 
this Ordet will bind the Parties, to aſſent to 
the reading of ſuch Depoſitions, though it 
doth not bind the Court of Vi Prius, and 
this is thought juſt, becauſe the Witneſſes are 
examined by the Officers of the Court, who 
are ſuppoſed to favour neither Party. | 


and Anſwer, but as it ſeems, the Bill was 
left looſe in the Office with the Clerks of 
the Office, and were thereby ſubject to be 
loſt; and therefore antient Depoſitions may 
be given in Evidence without the Bill and 
Anſwer. . 


ForxMERLY they did not enrol their Bill 2 KE. 313 
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| Prafliicdt TE antient Practice was alſo, that "Hay 
Chanc. 7. never publiſhed the Depoſitions in the Life- 
time of the Witneſſes, becauſe the Depoſiti- 
ons in perpetuam Rei memoriam, were of no Uſe 
till after the Death of the Witneſſes; but this 
Practice was found very inconvenient, be- 
cauſe Witneſſes became thereby ſecure in 
Swearing whatſoever they pleaſed, in as much 
as they could never be proſecuted for Perjury, 
the Effect of their Oaths not — e 
till after their Deaths. = 


3 Med. 116, On an Information for Perjury the Depo- 
ſitions in Chancery ſigned by the Commiſ- 
ſioners, is riot ſufficient -Evidence without 
Proof, that the Party ſwore them ; for there 
is no Proof of the Identity of the Perſon, 
but by the Compariſon of Hands, which is 
not a ſufficient Evidence in a criminal Caſe, 
for another Man might perſonate me, and 
thereby ſubje& me to he Penal enalty of Perjury, 


Syl. 446. FroM what has been faid, *tis evident, 
We that a voluntary Affdavit before a Maſter in 
Chancery is no Evidence between Strangers, 
becauſe” here is no Croſs-Examination, 6 
there appear to be no Cauſe depending, | 


therefore ſuch Evidence cannot by any. D 
be admitted. 


Atlins 4. DuposrTIGNs in Chancery are not of them- 
: ſelves Records, but they are Oaths in a Court 
of Record, and therefore it ſeems a Witneſs 
Twearing falſly, may be proſecuted either at 

Com- 


- 


_ 1 r a. aww at iv 


I 


common Law or upon the Statute, dad 
this is Perjury in a Court of Record. 


Also a Man may be indicted for a falſe 1 Sid. 454. 
Oath in the Eccleſiaſtical Court, or in the 17 Hawk.P.C, 
County Court, at Common Law, but not 3 

upon the Statute, for the Statute expreſly 
mentions that it is a Court. of Record, in 
which the Perjury muſt be committed, to be- 
come puniſhable within that Law; but a Per- 
jury may be puniſhed at Common Law in 
any Court that hath Authority to examine 
the Cauſe in Relation to which the Perjury is 
committed, for it were prepaſterous that 
they ſhould give a Court Authority to exa- 
mine upon Oath, and not to puniſh the Vio- 
lation of that Oath ; but it ſeems if the Court 
hath no Authority to examine the Cauſe, then 
ſuch Perjury cannot be puniſhed, for an Oath 
taken Coram non Fudice, is no Oath in Law, 1 Vt. 370. 
for the Law cannot take any Notice of an 1 Md. 166. 
Oath, but where it gives an Authority to 
give an Oath, for if there be no lawful Po.]. - 
er to tender an Oath, *tis but an inſufficient 
Swearing, for an Oath not taken by lawful 
Authority, muſt be an Oath not regarded by 
the Law, and therefore not puniſhable, as 
the lawful O is. 


DeposrTions taken in the Spiritual Court I 9⸗ 454. 
in a Cauſe relating to Lands can't be read, eb 120. 
becauſe they are no Oaths at all, in as much * 1 
as the Spiritual Courts have no Authority to 
take Depoſitions relating to Lands; but it 
ſeems they may be read when taken in a 
F 2 Cauſe, 
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Cauſe, in which they have Authority, as far 
as relates to that Cauſe, in as much as theſe 
are lawful Oaths, and a Man may be indicted 


for the Violation of them, though they be 
not Oaths in a Court of Record. 


1 Med. 166. A Man aſſumes, that in Conſideration that 
the Plaintiff would bring two Witneſſes to 
ſwear to his Debt, before a Juſtice of Peace, 
that he would pay it, and ſays that he did 
bring two Witneſſes, and this Oath, though 
extrajudicial, and though the Juſtices had no 
Authority in the Matter, was held a good 
Conſideration, for the Oath tending to a De- 
ciſion of the Right was not held to be con- 
trary to the Law of God, and therefore the 
Parties might aſſume upon that Conſidera- 
tion, but tis not ſuch an Oath as the Law 

takes Notice of to puniſh as Perjury. 


— A ©. © y 


od 
— 


(ads; 


Decree. Sentence in the Spiritual Court. 


2 Med. 241, A DEcREE in Chancery may be given in 
2 Str. 956, Evidence, and ſo may a Sentence in the Ec- 
95.  leſiaſtical Courts, for their Judgments muſt Ml E. 
be of Authority in thoſe Caſes where. the th 


Law gives them a Juriſdiction; for it were 8 
very abſurd that the Law ſhould 7 qo them pc 
a Juriſdiction, and yet not to ſuffer what is ＋. 


done by Force of that Juriſdiction, to be a M 
full Proof, for that were to ſuppoſe they M 
were incompetent Judges, where they had bn 


Juriſdiction, | * 


EVIDENCE. 


G. 
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EVIDENCE. 


| AnoTHER way of perpetuating the Teſti. Sherwin and 
mony of a Perſon deceaſed, I ſhall here add, _ 
and that is by giving the Verdict in Evi- 2:9 hae: 
dence, and the Oath of the Party deceaſed ; 1 Sir. 162. 
where you give in Evidence any Matter 
ſworn at a former Trial, it muſt be between 
the ſame Parties, becauſe otherwiſe you diſ- 
poſſeſs your Adverſary of the Liberty to 
Croſs-Examine; beſides otherwiſe you can 8 
regularly give the Verdict in Evidence, and 
where you can't give the Verdict in Evi- 
dence, you can't give the Oath on which it 
was founded, for if you can 't ſhew there was 
ſuch a Cauſe, you can't ſhew that any Per- 
ſon was examined in that Cauſe, and without 
ſnewing there was a Cauſe, no Man's Oath 
can be given in Evidence, in as much as 
at appears to be a Voluntary Affidavit. 


War a Man himſelf that is living has Sherwin and 


ſworn at one Trial, can never be given in 2 
Evidence at another Trial to ſupport him; ,, Gul. 
though what the Witneſs has faid in Diſ- 
courſe, may be = in Evidence, to ſup- 

port him; becauſe the fame Oath at another 

Trial is no Evidence of the Truth of any 
Man's Swearing ; for if a Man be of thar ill 

Mind to ſwear falſly at one Trial, he may 

do the ſame on the other on the ſame In- 
ducements, but what a Man fays in Dif- 

courſe without Premeditation or Expectation 

of the Cauſe in Queſtion, is $ good Evidence 


&@ © — 


70 
2 Hawk. P. C. 
430. 


1 Sid. 325. 
2 Haul. P. C. 
430. | 


1 Sid. 325. 
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to ſupport him; but if a Man hath ſworn 
at one Trial different from what he hath at 
another, this is good Evidence as to his Diſ- 
credit. 18192 2 


On an Appeal of Murder, the Appellant 


cannot give in Evidence the Indictment, and 


what a Perſon deceaſed ſwore at the Trial; 
for in this Caſe we have already ſhewn that 
the Indictment cannot be given in Evidence 
againſt the Defendant, and by. Conſequence, 
the Oath cannot be given in Evidence on the 
Indictment ; beſides the Appeal is tried as a 
new Cauſe, and therefore it is neceſſary to 
have his Accuſers Face to Face. 


Ir the Indictment be given in Evidence 
for the Priſoner, and the Oath of a Perſon 
deceaſed, the Account of that Oath muſt be 
upon Oath, for there is no Reaſon that the 


Indictment ſhould be given in Evidence for 
the Priſoner to prove he was once acquitted 


of the ſame Fact, and in Favour of Life 
none of the Evidence ought to be loſt, but 


then the Account of that Evidence ought to 
be upon Oath, for nothing can be given in 
Evidence as an Oath but upon Oath. 


In an Information of Perjury on a Trial 
in Ejectment, on Not guilty, the Defendant 
inſiſts that what he ſwore was true, and to 
prove the. Perjury, one was produced to 
prove what a Perſon deceaſed ſwore at the 
former Trial in Ejectment; and this was al- 
Jowed to be good Evidence, becauſe it doth 

3 + gel not 
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not go to. the Proof ok tbe Charge itſelf, 


that the Defendant ſwore, but only to the 
Falſity of the Fact that was ſworn, and they 
would have it that the Charge itſelf which 
conſiſts in the Proof and what the Defendant 
ſwore, might be directly proved by ſuch 
Evidence, as are Croſs- examined by the De- 
fendant, but the Falſity of the Fact which 
the Defendant ſwore to, may be made out by 
any other Proof, becauſe in this Caſe you 
muſt giye the Verd ict in Evidence to prove 
the Perjury, in as much as the Cauſe in 
which the Perjury was committed, muſt be 
ſet forth in your Information, and by Con- 
ſequence be proved on your Iſſue, and when 
you have proved that the Defendant ſwore in 
the Cauſe, you may ſhew the whole Matter, 
viz, how his Teſtimony ſtood oppoſed 7 
the Evidence of the Party deceaſed. 


Of the Proceedings in the Spiritual Court. 


Tn ESE Proceedings : are in Caſes Matrimo- 
nial and Teſtamentary, and all other Eccle- 
ſiaſtical Cauſes. How theſe Courts gain'd 
the Juriſdiction in Cauſes Teſtamentary, 
which was originally of Temporal Conu- 
zance, is not here to be conſidered further 
than is neceſſary to determine the Weight of 


Credibility that is to be 5 to their Sen- 


tences. The way of authenticating Teſta- 
ments by the Civil Law was this; The Teſta- 
tor and his Witneſſes ſubſcribed the Will, 


bound it up and ſeal'd it with their Seals, 


which after the Deceaſe of the Teſtator was 
0 
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open'd in the Preſerice of the Pretor, and 
he delivered Copies of the Will, and kept 
the Original in a. Publick Treaftiry ; and 
from hence it is, that the Spiritual Court 
keeps the Original Will, and do give out 
the Probate, which is but a Copy of the Will 
under their Seals. 


Bu r originally among the Germans, the 
Goods as well as the Feud itſelf belong'd 
to the Lord; afterwards it was thought fit 
that the F eudary ſhould Ciſpoſe of them, and 
then the Will was proved in the Country 
Courts before the Alderman and Biſhop, and 
if any Man died Inteſtate, they were diſtri- 
ei 
Conqueſt, the Probate of the Will and the 
Commiſſion of Adminiſtration was indulg- 


ed to the Biſhop, who never had it in the 


Times of the Empire, under Pretence, that 
the Proviſion would be better made for the 
Souls of the Deceaſed, but if they had ex- 


ceeded their Commiſſion, they had plainly 


no Authority, and therefore they muſt con- 
fine themſelves to the Bequeſt of the perſo- 
nal Eſtate, for the Feud was not Deviſable 
until the 32 H. 8. for Reaſons mentioned in 
another Place. 


WILLS. 


THEREFORE if a Man deviſe Lands by 
Force of the Stat. of Wills, or by Cuſtom, 
the Probate of the Will in the Spiritual Court 
cannot be Si ven in Evidence, for all their 

Pre: 
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among his Kindred ; but after the 
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Proceedings, ſo far as they relate to Lands, 1 5 
are plainly Coram non Judice, for they have 
no Power to authenticate any ſuch Deviſe, 


and therefore a Copy produced under their 
Seals, is no Evidence of a True Copy. 


Bur the Probate of the Will is good Evi- 1 Rel. A. 

dence as to the perſonal Eſtate, and they 78. 

are the Records of that Court, and therefore 

a Copy of them under the Seal of that Court 

muſt be good Evidence; and this is ſtill the 

more reaſonable becauſe *tis the Uſe of the 

Court to preſerve the Original Will, and only 

to give back to the Party the Copy of that 
Will under the Seal of that Court. ; 


Wurxx a Perſon in Ejectment would PH and 
_m the Relation of Father and Son by his Fill. Hit. 
Father's Will, he muſt have the Original '7*** 

// Will, and not the Probate only, for where 

the Original is in being, the Copy is ro Evi- 

dence, and the Probate is no more than a 
true Copy under the Seal of the Court of a 

private Inſtrument, and the Law which ſeeks 
the beſt Evidence, will not allow of the 
Copy only ; beſides this is not proved to be a 
true Copy, for the Seal doth not prove the 
Truth of the Copy, unleſs the Suit related to 


the perſonal Eſtate only. 


Bur the Leidger Book is Evidence in ſuch T and 
a Caſe, becauſe theſe are not conſidered 2 
meerly as Copies, but they are the Rolls of ” ß 
the Court itſelf, and though the Law doth 
not allow theſe Rolls to prove a Deviſe of 
Lands where the Claim is by the Words of 
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the Deviſe, for the Reaſons already given, 
yet when the Will is only to prove a Rela- 


tion, the Rolls of the Spi piritual Court, t 


have Authority to enroll al Wills, are ſuf- 
ficient Proofs of ſuch Teſtaments, for if there 
be ſuch a Teſtament as appears by the Rolls 
of that Court, the Relation is proved, ys 
that there is ſuch a Will doth not appear 

the Copy of the Will, in as much as a 


Copy is not good Evidence of an Original, 


becauſe the Law admits nothing to be read 
that implies better Evidence. 


Bur the Copy of the Leidger Book was 


not allowed to be read in this Caſe, becauſe 


common Practice had prevail'd that it ſhould 
not; though my Lord Holt ſaid that ſince the 
Original would have been read as a Roll of 
the Court without further Atteſtation, twas 
fic the Copies ſhould be read, and that the 
Practice ſhould be altered; the Practice ſeems 
to be founded on the Miſtake, that the 


Leidger Book is read as a Copy, and fo the 


Copy of that is but the Copy of a Copy, 


Raum. 405, ö. 
1 Sid. 359. 
1 Strange 481. 
1 liam 
$88. 


whereas the Leidger Book is read as a Roll 


of the Prerogative Court. 


In a Suit relating to a nal Eftate, the 
Probate of the Will er the Seal of the 
Court is ſufficient Evidence, and no Evi- 
dence contrary to it can be given, that fuch 
Will was not the laſt Will and Teſtament 


s of what is, 
and what is not the Will of the Toba, 


of the Party deceaſed, — the Spiritual 
Court are the proper Ju - 
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and fince the Authority of judging is com- 


mitted to them, the Temporal Courts are 
bound by their Judgments. 


Bor the adverſe Party may give in Evi- Raym. 405, 6. 
race, that the Probate is forged, becauſe 1 Sid. 359. 
ſuch Evidence ſuppoſeth that the Spiritual . 
Court hath given no Judgment, and ſo there 
is no Reaſon for the Temporal Calne: to be 
concluded, ſince the Spiritual Court hath 
made no Judgment in this Matter, for a 
forged meaty is none at all, 


So they may alſo give in Evidence, that Rey. 405,6. 
ſuch Probate was obtained by Surpriſe, for i Sid. 359. 
that is as much as to ſay, that the Spiritual 
Court hath made no legal Deciſion in the 


Matter, and therefore that the Temporal 


Court ought not to be eoncluded by their 
Authority. 


So if Letters of Adminiſtration be ſhewed 1 Sid. 359. 
under Seal, you may give in Evidence, that 
they were revoked, for this is in Aﬀirmance 
of the Proceedings in the Spiritual Court, and 
doth not at all controvert the 8 
of their Deciſions. 


AWIII that hath partly the Form of a 1 Mod. 117. 
Will, and partly the Form of a Deed, may 
be given in Evidence as a Will, for "if the 


Intent =o the nou ſhall ſufficiently appear 


| hams 


* after his Deceaſe, the . 
the Words ſhall not vitiate it. 


Wut 


4s 


1 Keb. 115. 


Try. 193. 
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1 Wazxz a Will remains in Chancery, by 
Order of that Court, a Copy may be given 
in Evidence, for then it becomes a Roll of 


that Court, and by Conſequence a Copy of 


- it ſufficient Evidence. Vid. more of Wills 


Mill. AF: 


1701, 


1700. 
2 Sid. 71. 

| Godbl. 145. 
Noy 146. 
1 Brownl. 
207. 


Hill. Ag. © 


poſt. | 


of the Publick Matters that are not Records. 


Tax Rolls of the Court Baron or the Co- 


pies of them, for they are Courts of Juſtice, 
though they are not of Record. 


Tux Court Rolls are Evidence, or the 
Copies of them, for they are the Publick 
Rolls, by which the Inheritance of every 
Tenant is preſerved, and they are the Rolls 


of the Manor Court, which was antiently a 


Court of Juſtice relating to all Property with- 
in the Diſtrict, 


Tu E Regiſter is good Evidence, or a Copy 


of it; the Regiſter began in the 30 of H. 8. 


by the Inſtigation af the Lord Cromwe!!, who 
at that time was veſted with all the Autho- 
rity that the Popes Legates formerly had, 


under the Title of Vicar General to the King, 


and all Wills that were above the: Value of 
two hundred Pounds, were to be proved in 
this Court ; and therefore it ſerved his Pur- 
Poſe to ſet on Foot a Regiſtry of all Perſons 
that were chriſtened and buried, and this might 
be very well appointed by the King's Autha- 
rity, as ſupreme Head of the Church, fince 


Chriſten- 


* 


great 
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Chriſtening and Burying are Eccleſiaſtical 
Acts; and when a Book was appointed by 
publick Authority, it muſt be a publick Evi- 


f dence; this was afterwards confirmed by the Godbl. 164. 
f Injunction of Edward 6th, and the particular 
s manner of Regiſtering appointed, as that the 


Regiſtering, ſhould be in the Preſence of the 

Parſon and Church-Wardens on Sunday, and 2 Str. 1073. 
that the Book ſhould be kept lock'd in the 4 
Church, to which the Vicar and Church- 

Watdens are to have Keys. 4055 


An Inditment for entring a falſe Mar- 2 8471, 72. 
riage in the Regiſter Book, and the Defen- 1 Sas. 20 - 
dant fined two hundred Marks, for ſince the © 33 
Regiſter is publick Evidence, it muſt be 
guarded by the Law, that it be not coun- 
terfeited, „ 


Tae Pope's Licence without the King's, Palm. 427. 
has been held good Evidence of an Im- 
propriation, becauſe antiently the Pope was 
held to be Supreme Head of the Church, 


4 and therefore the Pope was held to have a 

9 Diſpoſition of all Spiritual Benefices with 

4 the Concurrence of the Patron, without any 

1 Leave of the Prince of the Country, and 

4 theſe antient Matters muſt be admitted ac- 

f cording to the Error of the Times in which 
\ they were tranſacted. A Pope's Bull is no Pain. 38. 
Evidence on a General Preſcription to be diſ- 

. charged of Tithes, becauſe that ſhews the 

t Commencement of ſuch a Cuſtom, and a Ge- 

a neral Preſcription ſhews that there was no Time 

. or Memory of Things to the contrary, ſo that 

: the Bull doth itſelf contradict ſuch Preſcription. 


BuT 


78 : 


Paln. 38. 


_ Hd. 188. 


Day Book was a Terrier or Survey of the 
King's Lands, which was made in the Time 


Term. Paſch. 
1701. 
in Scaccario. 


| whether Ecclefiaſtical or Temporal, may be 


8 
Harris, 


Fu. io. 


- Manor be Antient Demeſne or not, the 


The Law of Evidents, g 


Bur the Pope's Bull was Evidence on 4 
Spiritual Preſcription, when you only lay 
the Lands belonged to ſuch a Monaſtery as 
was diſcharged of Tithe at the Time of 
the Diſſolution, for then they continue diſ- 
charged by Act of Parliament. 


Ir the Queſtion be, be, whether a certain 


Trial ſhall be by Domes-Day Book, which 
ſhall be inſpected by the Court. Antient 
Demeſnes are the Socage Tenures that were 
in the Hands of Edward the Confeſſor, and 
which Villiam the Conqueror in Honour of 
him endow'd with ſeveral Privileges: Domes 


of the Conqueror, and which aſcertains the 
particular Manors which had this Privilege. 


To know whether any thing be done in 
or out of the Ports, there lies in the Exche- 
quer a particular Survey of the King's Ports, 
which aſcertains their Extent. = | 


An old Terrier or Survey of 5 Manor, 


given in —— for there can be no 
other way of aſcertaining old Tenures of 
Boundaries. 


An old Map of Lands allow'd Evidence, 
where it came 2 8 with the Writings and 


r tae. a.m: ann... 8 
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agreed with the Boundaries adjuſted 1 in an 


: antient Purchaſe. | 
Ir Copy hold Rolls make mention of a 3 and 


Surrender to the Uſe of the Tenant's laſt 
Will, and then admit H. as Deviſee to the 
Will, this was ruled to be no Evidence of 
the Seifin or Title of 4. without the Will 


75 


Baker, per 
Tracy, 1705. 


itſelf, becauſe the Land doth not paſs by the 


Surrender, without the Will itſelf, and there- 
fore the Will muſt be ſhewn as the beſt 
Evidence of A.'s Poſſeſſion and Title. 


DEEDS. 


We come now in the ſecond Place, to 
that which is only private Evidence between 
Party and Party, and that is alſo Two-fold, 
either Deeds, or other Matters of an Infe- 
rior Nature. 


1ſt, Of Deeds, and here the General Rule 


is, that where any Perſon claims by a Deed 
in the Pleadings, there he o 


t to make 
a Profert of it to the Court, and where 
he would prove any Fact in Iſſue by a Deed, 


ſhewn, 


in both Caſes the Deeds themſelves muſt bs” 


The Deed conſt of be Thing. * 


ift, Or Sealing by the Parties. 


the Deed is made. | 


. gdly, Or a Right transferred, or Obliga- 
tion created. 


iſt, Tax 


 *2dly, Or Delivery to the Party to whom 


it, Tus Seal was very antient iti 


The Law of Evidente. 


the Rowan and Grecian Governments, and 
from them it came to the Northern Nati- 


ons, who antiently paſſed all manner of Right 
itſelf; 


very ſhould be made of all Contracts. 


by the actual Tradition of the Thing 
che Seal followed from the Invention of 


- Coins; and is a Derivation from the ſame 


Convenience; for as Coins were invented as 
Tickets, to facilitate the Exchange of all 
manner of Commodities, ſo when Coin was 
wanting, or not ready for Payment, Tickets 
were given by Impreſſion in Wax, and theſe 
g's inſtead of the Coin itſelf; and theſe 

mpreſſions were made with great Diſtincti- 
on, for they contained the Arms or ſome 
notorious Symbol of the Perſon contraCting ; 
now when fach Diſtinctions were taken up and 
found of Uſe, they were at laſt required in 
the authenticating of all manner of written 
Contracts, and from hence the Law grew, 
that there could be no ſolemn Contract 
without the Diſtinction of the Seal, 


2dly, Tux Delivery was always a ſolemn 
Sign uſed by the Northern Nations, in tranſ- 
ferring of Right, and as they antiently de- 
Hvered the Thing itſelf, and by that Deli- 


very made the Alienation; ſo when Con- 


tracts took the Place of the Things them- 
ſelves that were to be delivered, they annex- 
ed the Solemnity to the Contract, and the 


Contract was compleated by the Delivery, and 


from thence it became neceſſary that a Deli- 
3dly, IN 


ß . 


Ct 
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zaly, In every Contract there muſt be 
ſome Right transferred, or Obligation crea- 
ted, and therefore there muſt be apt Words 
to ſhew what Right was transferred; and to 
whom; to. ſhew what Obligation was created; 


and to whom, and the Senſe and Significa- 


tion of the Words muſt be expounded by 


the Law; fince it is the Province of the 
Law, to determine the Forms and Solemni- 


ties, and Operation of all manner of Con- 
tracts; for the Operation and Effect of a 


Contract, can't be determin'd but by the 
Rules of Law, that are appointed as the 


Meaſures of transferring Right, and of cre- 
ating Obligations; and without ſuch ſtated 
Rules in every Society, no Man could be 
certain of any Property, for then the Senſe 
of the Contract mult be at the Mercy of the 
Judge or Jury, who might conſtrue or re- 
fine upon it at Pleaſure: | | 


Tux muſt therefore be a Profert made 
of all folemn Contracts in any Action found- 
ed on ſuch Contracts. 


iſt, Fox the Security of the Subject, that 


what Right is transferred, or what Obliga- 


tion is created, might be judged of accord- 
ing to the Rules of Law: 


| 2dly, Brcavss all Allegations in 4 Court 


of Juſtice, muſt ſet forth the Thing de- 
manded; now the Thing demanded can't 
be ſet forth without the Inſtrument ſhewn, 


G upon 


81 


82 


upon which the Demand ariſes, for ſince the 


Co. Lit. 226. 


Ce. Lit. 267. 
10 Co. 92. 


10 Co. 93. 


6 Co. 38. a. 
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Demand is by the- Inſtrument, there can be 
no- Demand at all-without ſhewing that from 
which it ariſes. —_ 


Profert of Deeds. 


TRERETORE Paities to a Deed, can't 
found any Claim without ſhewing a Deed to 
the Court. 


Nox can Privies in Eſtate take any Ad- 
vantage of a Deed wichout ſhewing it. 


As if there be Tenant for Life, 3 
der in Fee, and there be a Releaſe to him 
in Remainder, Tenant for Life cannot take 


Advantage of it without ſhewing the Deed, 
for ſince the Riglit paſs'd meerly by the 


Deed, to fay any Perſon releaſed without 
Deed, will not be a good Plea. 


Wuxx a Man ſhews a Title in himſelf, 
every Thing collateral to that Title, ſhall 
be intended whether it be ſhewn or not, for 
tho* the Law requires an Exactneſs in the 
Derivation of the Title, yet when that Title 
is ſhewn, the Law will * all Collate- 
ral Circumſtances in Favour of Right; for 
when lawful Conveyances, which are made 
with Care, and on Conſideration, do appear, 
it would create too great Nicety to require 
an Exactneſs in the ſhewing of every Colle 


teral Matter, and would tend to the intang- 
"ng of: Right with too many IO 


S. '. OY Ro 


88g CA 23.2 3g 8 22g. 


Co 


F a> 


Court.) 
* 


De Law of Evidence. = 
and therefore by the Benignity of Juſtice, 
they ſhall be intended: Beſides, a Matter 
Collateral to a Title, is what doth not enter 
into the Eſſence or Being of à Title, but 


ariſes Minnd?, ſo that there muſt be a good 
Derivation of your Right without it. 


As when a Man declares of a Grant or Ce. Lie. 310. 
Feoffment of a Manor, the Attornment ſhall Ce. El. 401. 
be intended ; for when a Title is ſhewn to 
the Manor, Attornment of the Tenant which 
is Collateral to that Title, ſhall be intended % 
till the contrary is ſhewn on the other Side. 


So in Treſpaſs, the Defendant conveys 6 Ce. 38. B. 
the Houſe in which, Fc. by Feoffment from /amy's Caſe. 
J. S. and juſtifies Damage Feaſant; the Plain- Cre. 7c. 
tiff replies, that J. S. before the Feoffment, **** 
made a Leaſe to J. N. who aſſigned to him; 
the Defendant rejoins, that the Leaſe was 
made on Condition, that if F. N. aſſigned 
over without Licence, by Deed from F. 8. 
that then F. S. ſhould re-enter ; the Plaintiff 
ſurrejoins, that J. S. did give Licence by 
Deed, without any Profert of the Deed, and 
yet this Surrejoinder was good, becauſe the 
Plaintiff*s Title was by Aſſignment of the 
Leaſe from J. N. and conſequently the Li- 
cence from J. S. is but a matter Collateral! 
to the Aſſignment, and by Conſequence the 
Deed muſt be intended to be well and le- 
gally made, tho* it be not ſhewn to the 


4 Bur 
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6 Co. 38. 


6 Co. 38. 
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Bur if the Matter be Collateral to the 
Plaintiff *s Title, then there is another Diffe- 
rence; and that is where the Deed is neceſ- 
ſary ex proviſione hominis, and where *tis ne- 
ceſſary ex Inſtitutione Legis, for where the 
Deed is neceſſary ex Inſtitutione Legis, there 
you muſt ſhew it, for tis repugnant that the 


Law ſhould require a Deed, and not put you 


to ſhew that Deed when *tis made; as if you 


are obliged to ſhew the Attornment of a 
Corporation, there you muſt ſhew a Deed, 
in as much as corporeal Bodies, by the Rules 


of the Law, can't act but by corporeal In- 
ſtruments; for the Body conſiſts in Agree- 
ment and Union, by Creation of Law by 


Patents or Inſtruments under Seal, and there 


is no act of the Aggregate Body, but in 
the ſame Manner, ſo that there can be no 
Attornment without a Deed, and the Law 
cannot allow the Attornment of ſuch a Body 
without it, therefore no Attornment is ſhewn 
unleſs a Deed is ſhewn alſo. | 


Bur when a Deed is neceſſary ex provi- 
frone hominis, there when it is Collateral, as 
in Caſe of the Licence before-mentioned, it 
need not be ſhewn, for the Private Act of 
the Parties ſhall not controul. the Judgment 
of the Law, that intends all ſuch Collateral 
-Matters without ſhewing. 


Tukkk is a Difference to be taken be- 
tween things that lie in Livery, and things 
that lie in Grant, for things that lie in Li- 

very 
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very may be pleaded without Deed, but for | 
a thing that lies in Grant, regularly a Deed 
myſt be ſhewn. ._ 15 | | a. 


iſt, Or things in Livery, *tis to be known 
that Livery was the antient Conveyance, 
which was a ſolemn Delivery of Land in 
Right of the Inhabitants ; and becauſe this 
was done Coram paribus Curie, and the Te- 
nant. ever after reſided in the Poſſeſſion, it 
was reckoned the moſt notorious way of 
Conveyance; and ſince this was the antient 
Gothick Way, and becauſe they reckoned it 
of itſelf moſt manifeſt, the Solemnities of a 
Deed were not neceſſary. 


And therefore a Man may plead that J. S. 2 Rol. 48. 

infeoff d him without ſaying per Indenturam, 632. 

and yet give the Indenture in Evidence, be- 

cauſe the Indepture is not the Feoffment, 

but the Feoffment is made by the Livery, 

and by that only the Party is inveſted with 

the Feud, and the Indenture is only Evi- 

dence of ſuch Feoffment. 


Fay” Bor if a Man pleads, that J. S. hath in- c. zz. 
* WM feoffed him per Fait, whether a Man may 2 Rel. 46. 
* give a parol Feoffment in Evidence, hath 682. 
- ® been reaſonably doubted, becauſe he has 
= bound himſelf up to a Feoffment by Deed, 
eta and if the Jury have only Evidence of a 
parol Feoffment, and yet find the Iſſue that 

bo the Deed may be uſed by way of Eſtoppel 

ever after, where in Truth there was no 


ines ſuch Deed. 
£18 G 3 So 


26 


2 Rel. 46. 
683. 
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So a Demiſe may be made without Deed, 
as well as a Feoffment, for here the Party 
reſides in the Poſſeſſion, and therefore the 


old way of Contracting governed in this 


Co. Lit. 352: 


Co. Lit. 
_. 
Lit. 5. 365. 


Caſe; and ſo a Man may plead a Demiſe 
without Deed, and give the Indenture in 
Evidence, for the Indenture may be uſed as 
an Evidence of the Contract that would be 


good, whether there were any Indenture or 


not; but if the Demiſe were laid by Inden- 
ture, it ſeems that they could not give a 
EW Demiſe in Evidence. 


Livezy alſo is an Eftoppel, and is by 
Coke call'd an Eftoppel in Pais, 'becauſe *tis 


a Fact a Man can't impeach or deny, and 
this is from the Notoriety of the Ceremony, 
for when Solemnities are ſettled for transfer- 


ring a Poſſeſſion, they ought to be held as 
facred by the Law, and therefore a Man is 
concluded from deſtroying that of which he 
himfelf is the Author, or from impeaching 


that which is held as ſacred 1 to transfer all 


Poſſeſſions. 


THEREFORE if the Defendant pleads the 
Liyery and Seifin of the Plaintiff, the Plain- 
tiff can't reply that the Livery was Condi- 
tional, without ſhewing the Deed, in as 


. much as the Plaintiff is eſtopped to defeat 
bis own Livery by a W verment and 
| parol Evidence only. 


: | © Bor 
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for this begins without any Livery, and 
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Bur the Jury are not eſtopped on the Co. Lie. 226. 
General Iſſue, from finding ſuch a Conditi- Lit. $. 366., 
onal Feoffment, for * are Men of ß 
the Neighbourhood that are ſuppoſed to be 
preſent at the Solemnity, and they are ſworn 
ad Veritatem dicendam, and therefore they 
can't be eſtopped from finding the Truth of 
the Matter, and by Conſequence may exhi- 
bit the Condition on the Feoffment. 


Bur ſince the Uſe of the Solemnities be- 

fore the Men of the Country hath ceaſed, 

by allowing ſecret Liveries, only in the Pre- 

ſence of two Witneſſes, therefore the Sta- 

tute of Frauds and Perjuries hath enacted, 

that no Leaſes, Eſtates or Intereſts of Free- 

hold, or for a Term of Years, or uncertain 

Intereſt (not being Copyhold) ſhall be aſ- 

ſigned, pore or ſurrendered, unleſs it be 

by Deed- or Note in Writing, under the 

Hand of the Party or. his Agent thereunto 

lawfully authorized in Writing, or by A& 

and Operation of Law, ſo that by this Sta- 

tute the Ceremony of Livery only is not Buc#'s Caſe 
ſufficient to paſs Eſtates of Freehold or Tris. 1701. 
Terms for Tears; but *tis not neceſſary to 
ſet forth ſuch Contract on the Pleadings, 
for they are as they were formerly, Feoffavit 
et Demiſit. 


A Man may plead a Condition to deter- Ce. Lit. 225.) 
mine an Eſtate for Years, without Deed Lie. $. 365. 
therefore the Party is not eſtopped by any 

— 0 4 noto- 
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notorious Ceremony from averring the Con- 


Bur where a Man ſets out a Feoffment, 


- the other Party may reply, that it was by 


Deed, and ſhew the Condition, for then 
there is an Eſtoppel, and ſo the Matter is in 
equal Ballance, and therefore muſt be deter- 


- mined according to Truth. 


2dly, Or things lying in Grant, and theſe 
are all Rights, as Fairs, Markets, Advow- 
ſons, and Rights to Lands, where the Own- 
er is out of Poſſeſſion; and theſe being 


Rights, they can't poſſibly paſs by Inveſti- 


ture of the Poſſeſſion, becauſe they can't 
poſſibly be delivered over nor poſſeſs'd, and 
therefore they muſt paſs by the next Sort 
of Grants that holds the Second Place, in 
Point of Solemnity, and that is by Grant 
under. the Hand and Seal of the Party. 


Now a Perſon that claims any Thing ly- 


ing in Grant, muſt ſhew his Deed from the 
Party that had the Original Grant, or other- 
wiſe he muſt preſcribe in the Thing he pre- 
tends to, and the Preſcription being fup- 


poſed immemorial ſupplies the Place of the 


Grant. -- 


He alſo that has a particular Eſtate, by 
the Agreement of the Parties, muſt ſhew 


not only his own Conveyance, but the Deeds 
Paramount, for there can be no Title made 
to a thing lying in Agreement, but by ſhew- 


ing 
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ing ſuch Agreement, and the particular Te- 


' nant ought to covenant to have the Power 


of the Deeds, in as much as he has no Ti- 
tle, unleſs he can derive the Eſtate that 
ariſes in Agreement, up to the firſt Original 


Grant. 


But where any Perſon claims any Eſtate, 
by particular Act in Law, there they may 


make their Claims without ſhewing the- 


Deeds, as Tenant in Dower, or by Elegit, 


2g 


10 Co. 93, 94. 


or the Guardian in Chivalry, may claim an 


| Eſtate in a thing lying in Grant without the 
Deed ; for when the Law creates an Eſtate, 


and yet doth not give the particular Tenant 
the Property of the Deeds, it muſt be al- 
low'd that the Eſtate. be defended without 
them, otherwiſe the Creation of the Eſtate 
were altogether in vain. 


So they may plead a Condition without Co. Lit. 225, 


ſhewing the Deeds, becauſe they claim an 


Eſtate by the Act of the Law, and there 


fore are not eſtopped by the Livery ; there: 


fore they may claim an Eſtate defeated by 

the Condition without a Deed, alſo they are 

not ſuppoſed to have the Deeds and Muni- 

ments of the Eſtate, and therefore for the 

8 formerly given, may do it without 
eed 


Nor 10 Co. 94. does not warrant U 


Diſtinction, between Tenant in Dower, and 
Tenant by the Curteſy generally, but only 


in the Caſe of a Releaſe made to the Wife. 
Bur 


50 


10 Co. 94. 
Co. Lit. 226. 
6. 
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Co. Lit. 267. 
10 Co. 94. 6. 
Ant. 64. 


The Law of Evidence. , 


Bur Tenant by the Curteſy, can't claim 
any Eſtate lying in Grant, without Deed, 
becauſe he has the Property in, and Cuſtody 
of the Deeds, in Right of his Wife, and 
that Property can't be deveſted out of him, 
during the Continuance of his Eſtate. 


So alſo he can't defeat an Eſtate of Free- 
hold, without ſhewing the Deed, nor can 


the Lord by Eſcheat do it without ſhewing 


the Deed, for the Act of Livery is an Eſtop- 


pel that runs with the Land, and bars all 
Perſons to claim it, by Virtue of any Con- 


dition without the Condition appears in a 
Deed, for the Notoriety and Solemnity of 
the Act, is that which makes it obligatory 
to all Perſons, ſo that they cannot impeach 


it, without ſhewing a precedent Title, for 


that Livery cannot be defeated, but by 
ſhewing ſomething equally notorious, and 
fince in both theſe Cafes the Cuſtody of the 
Deeds reſides with them, they muſt ſhew 
the Condition. | 


So that the General Rule is, where any 
Perſon ought to have the Cuſtody of the 
Deeds, there where ſuch Perſon is compelled 


to ſhew his Title, he ought to make a Pro- 


fert of thoſe Deeds to the Court, for every 


Man ought to keep his Deeds, and can't 


take Advantage of his own Negligence in 
loſing them; therefore in the Caſe formerly 
t, of Tenant for Life, the Remainder in 
ee, and a Releaſe is made to him in Re- 

p mainder 
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mainder, in ſuch Caſe Tenant for Life ought 


to make a Profert of the Deed, for in this 


Caſe they have both Parts of the ſame Feud, 


and therefore Tenant for Life is ſuppoſed to 
be equally intitled to the Deeds, as he in 
Remainder. 70 = 


Bur where a Perſon is an utter Stranger Co. Lit. 226, 
to any Deed, there in Pleading he is not S94. Regr. 
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compelled to ſhew it, for where he is not? 5. 


ſuppoſed by the Law to have the Cuſtody 
of the Deeds, there he cannot be compelled 
in Pleading to ſnew ſuch Deeds to the Court, 
for that were to compel the Party to Impoſ- 


ſibilities, which were a very unjuſt and un- 


equitable Law. 


As if a Man mortgageth his Land, and Co. Lit. 226. 


the Mortgagee leaſeth the Land for Years, 2. 
reſerving a Rent, and then the Condition is 


rformed, the Mortgagor re- enters; the 
ſſee in Bar of an Action of Debt, ſhall 


= the Condition and Re-entry, without 


ewing the Deed, for the Leſſee was never 


nor could be intitled to the Cuſtody of the 


Deed, and therefore it were altogether un- 


| Juſt to compel him to produce it. 


So if a Man bring a Præcipe againſt A. C.. FA 226, 


he ſhall plead that he was only a Mortgagee, 
and that the Mortgage was perform*d, fo 


that he hath no longer Seiſin of the Eſtate, 


and this without ſhewing the Deed ; for up- 
on Performance of the Condition, the Pro- 
perty of the Deed was no longer in the 


Mortgagee, 
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Mortgagee, but it ought to be Re-bail'd to 
the Mortgagor, and having no longer any 
Title to the Deed, he may plead the Condi- 
tion, without ſhewing i it. 


| So in an Action of Waſte, or in Diſcharge 
of the Arrears of Rent, the Tenant pleads a 
Grant of the Reverfion and Attornment, at- 
ter ſuch Waſte committed, or ſuch Arrear 
due, the Tenant can't ſhew the Grant, Cauſa 
qua ſupra. 


A Dt tp enroll'd, muſt be offer'd to the 


Court in Pleading, though. the Deed be en- 
roll'd in the fame Court in which the Plea 


is depending, for this is no Record but a 


Deed recorded; for a Record muſt be the 
Act of the Cont, and therefore the Deciſi- 


ons of Juſtice by the Court, that lye as Pre- 
cedents for future Obſervation, are the Re-. 


cord of the Court, and Letters Patent, which 
are the King's Acts, are the higheſt Sort of 
Records; but a Deed enroll, is only a pri- 


vate Act of the Party authenticated in Court; 


and from thence, this Difference is drawn, 
that Letters Patent enroll'd in the ſame 


Court, or Records of, the ſame Court, need 


not be proferr'd to the Couit, but a Deed 
enroll'd muſt; for all Records that are pub- 


lick Acts, and that lye for the Direction of 


the Court, in Matters of Judicature, muſt be 


taken Notice of, and therefore they need but 
refer to it with a Prout pate; per Recordum, 
for the Court will take Notice of the Courſe 


and Orders of the Court, upon Reference to 


them ; but Decds are no mare than the Pri- 
| vate 
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Court, and they don't lye for the Direction 
of the Court, but take hold of the Authority 
of it to give them Credit; and therefore the 
Court doth not take Notice of them, unleſs 


1 


vate Act of the Parties authenticated by the 


they be pleaded ; but the Letters Patent of ano- 10 Co. 92. 
ther Court the Court doth not take Notice of, 1 Strange 
unleſs they be offered, for ſince they are none 57. 


of the Records that are directory to this 


Court of Juſtice, *ris not the Office of the ; 


Court to take Notice of them, and there- 
fore tis their Duty to offer them as they 
do all other Allegations. 


To a Deed acknowledged in Court, a 
Man can't plead Nov ef Fatium, for being 
done in the Court, the Truth of the Fact is 
ſo far to be credited, that he ſhall never 
deny the Deed, but he may avoid the Ope- 
ration of the Deed by Pleading Riens paſſa 
per le Fait, for that doth not impeach the 
Credit of the Court, in which it was ac- 
*nqwicdged. 


SINCE the Term, to avoid the entering 5 Ce. 74, 28. 
up the ſeveral Continuances of Buſineſs, is Fymar#'s Ca. 


reckon'd as one continued Law Day, there- 
fore Deeds pleaded ſhall be in the Cuſtody 
of the Law during the whole Term, being 
the Day -wherein they are pleaded, and be- 
ing then before the Court, any Body may 
take Advantage of them; but ſince they be- 
long to the Cuſtody of the Party, if the 
Deed be not — it ſhall go back to the 
Party, after the Term is over, and then no 
Body 


4 
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Body can take Advantage of it, without a 


new Profert; for then it is not before the 


Courtz and therefore the Plaintiff in the 
King's Bench, may take the Advantage of a 
Condition in a Deed in his Replication, be- 


cauſe it was et preditius A. dicit, as of the 


fame Term, but he cannot take Advantage 
of a Replication of a Deed in the Common 
Pleas, becauſe they enter an Imparlance to 


another Term ; but where the Deed comes 
in, and is denied, it remains in Court for 


Co. Lit. 226. 
_ 8 Strange 
. 1186, 1198. 


ever, becauſe that is the only Point in De- 
bate, on which the Deciſion of the Court is 
founded, and. therefore like all other Deci- 
ſions, it muſt remain among the other Re- 
cords of the Court; and becauſe tis tyed up 
to this Court, and is impoſſible to be remo- 
ved, it ſhall be pleaded” in another Court 
without ſhewing. "26 


As no Party ſhall take Advantage of his 
own Negligence, in not keeping of his Deeds, 
which in all Caſes ought to be, fairly pro- 
duced to the Court; ſo his Adverſary ſhall 


not take any Advantage in his violent detain - 


ing of them; for the ane by a violent taking 
away of the Deeds, gives a juſt Excuſe to 
the other, for not having them at Command, 
and no Man can ever make any Advantage 
of his own Injury ; and therefore *tis a good 
Plea for one Party to ſay, that the other en- 
ter'd, and took away the Cheſt wherein the 
Deeds were. OT Fon, 
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In an Action of Debt upon a Bond, it is Cre. Fac. 32. 
Matter of Subſtance to make a Profert of 
the Deed, becauſe this is the Contract on 
which the Court ought to found their JIudg- 
ment, and therefore it ought to be exhibited 
to the Court. 


*T1s not Matter of 3 to ſhew 2 Saund. 4021 
Letters of Adminiſtration, for whether they 2 —_ 


are legally granted or not, belongs to the 261. 


Conuzance of the Spiritual Courts, who are 
governed by the Rules of the Civil Law, and 
therefore their Legality cannot be weighed at 
common Law, ſince it has different Mea- 


{ures of Judicature. 


Evidence of Deeds. 


SECONDLY, of giving Deeds in Evidence 10 C. 92. 
to the Jury, and here the General Rule is, 
that where any thing 1s to be proved the 
Deed itſelf muſt be given in Evidence, and 
not the Copy of it; and the Deed muſt be 
regularly proved by one Witneſs at leaſt. 


Tuis is now to be underſtood where the Mich. 1718. 
Deed is of a late Date, for if the Deed be in 3 
of thirty Years ſtanding, which now makes 
an antient Deed, and the Perſon to whom 


the Deed was made or thoſe deriving under 


him, have been in Poſſeſſion under the Deed, 
ſuch antient Deed ſhall be read, without 
Proof, though the Witneſs to it be alive; j 


aud this the Lord Chief Baron Gilbert decla- 


red 


The Law of Evidence. 
red to be the Rule of Evidence at N 7 print, 


and if the Perſon to whom the Deed was 
made, hath been in Poſſeſſion of the Lands 
contain'd in the Deed; ſuch Poſſeſſion - ſhall 
be preſumed to be undet the antient Deed, 
unleſs the contrary be proved: 


Fr RST, The Deed ought to be "= in 


Evidence, and not the Copy only, for tho 
in Records, the Copy was admitted in Evi- 
dence, yet the Law will not regularly allow 
it in private Deeds, for they are not within 


the ſame Reaſon as Copies of Records, for 


a Record is fix'd in a certain Place, and 
therefore the Original cannot be had, and 


by Conſequence, the Copy is the beſt Evi- 


dence. 


Bur Deeds are only private Evidences, 
and not fixed or confined to a certain Place, 
but are lodged in the Cuſtody of the Party, 
and not of the Law, and therefore they muſt 


be produced in Evidence; for the Law re- 


quires the beſt Evidence that the Nature of 
the Thing is capable of, and the Deed is 
much better Evidence than the Copy of it, 


for the Raſure and Interlineation that might 


vacate the Deed, might appear in the Deed 
itſelf, and the very offering a Copy carries a 
Preſumption, as if the Original were defec- 
tive, and therefore the Copy is not to be ad- 


mitted ; beſides, ſince the Deeds are in the 


Cuſtody of the Party, the Deeds themſelves 
muſt be produced, for a Man can't make 
his 


vo Ac Ao mA. 
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his own Fault in loſing of the Deeds any 


Part of his Raoul. 
| But there are ſome Exceptions out of this 


en Rule. 


| itt, Any that is where they prove the 10 Co. 92, 3. 
Deeds themſelves to be burned with: Fire, 1 Md. 4. 


for the Proof of this Matter will excuſe the 
Deed from being produced to the Jury, but 


notwithſtanding a Profert is neceſſary to the 


Court, for there is that Conveniency i in keep 


ing to known Rules, that they can't be — 5 


ken, though they tend to - = Miſchief of 
particular Perſons; and there can't be a more 
convenient "thy than that the Cauſe of 

every Complaint ought to be ſhew'd to the 


| Court, but the Jury myſt go according to 


the Evidence of the Fact. 


Now tp prove the Import of the Deed, 


that it was in ſuch an Houſe, and that the 


Houſe was burned, is the beſt Evidence that 
can be had of ſuch-Deed, and gives rtafon- 
able. Gn for the Jury to find it. 


20ly, A A Cory of a Deed is 200d Evi- 1 Med. 266. 


ere the Deed is in the Defendant's 
Hands, and he will not produce i it; for when 
che Original. is in the Defendant's Hendls, the 
Copy is the beſt Evidence, for the Preſump- 


tion that oppoſes the Copy is, becauſe the 
Original Deed is, or ought to be in the Par- 
ty's Hands that would produce the Copy; 

now that Preſumption is deſtroyed, where 
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4 4.wi Bur the Copy of a Deed muſt be proved 


FVaugh. 77. 


not be preſumed, that there was any better 


The Law f Evidence f 


the Plaintiff proves the Deed itſelf to be in 
the Hands - the Defendant, for then it can- 


Evidence, or that there was any Interlineati- 
on, that obliged the Plaintiff to cover it, 
for if the Copy were not perfect and exact, 
it would be overthrown by the Defendant's 
producing the Original. 


by a Witneſs that compared it with the Ori- 


ginal, for there is no Proof of the Truth 
of the Copy, or that it hath any Relation to 


the Deed, unleſs there be ſome Body to 


prove its Compariſon with the Original. 


Wur xx the Effect or Contents of a Deed 
are roved, and where the Deed is after- 
wards given in Evidence, and they diſagree, 
there the Deed itſelf ſhall controll the other 
Evidence. So it is where the Jury on a 


Special Verdict, do collect the Contents. of 


a Deed, and yet afterwards do find the 
Deed in hec Verba, the Court there, is not 
to regard the Collection they have made of 


the Subſtance of the Deed, but the Deed 
itſelf, for that Collection en its Autho- 


rity from the Deed, and therefore muſt of 


itſelf fail and come to nothing, when it is 


oppoſite to the Deed of which it is a Cot 


lection. 


WHERE the Poſſeſſion has gone along 
with any Deed for many Years, there a very 


old Copy of the Deed may be given in Evi- 


dence. 


e. 9 ASCO 6 0c on 
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N dence, with Proof alſo that the Original is 
! loſt ; and that is according to the Rule of 
r the Civil Law, Si Vetuſtate Temporis et Judi- 
b ciarid Cognitione fint Roboratæ, for Poſſeſſion 
, could not be ſuppoſed to go along in the 
3 ſame Manner, unleſs there had been origi- 
S nally ſuch a Deed, and ſo executed as the 


Copy mentions, and the Copy can't be ſup- 
poſed to be only offered in Evidence, to 


] avoid Sight of the Original, ſince it is ſo an- 
4 tient, that the Antiquity alone prevents all 
n Suſpicion of its being Counterfeit, and the 
0 Antiquity is known from the Antientneſs of 


0 the Poſſeſſion. But, 


Qu. Wurrhrx ſuch a copy ſhall be re- 
d quired without the Proof of its being a true 
Copy, by Compariſon with the Deed itſelf. 


T Athly, Taz Inſpection of a Deed inroll'd, 5 Co. 84. 
a ſhall be given in Evidence, where the Deed as x 4 Cot: 
f needs Enrollment, there the Enrollment is "Sb 17. 
e the Sign of the lawful Execution of ſuch 7:1. per Pair 
t Deed; and the Officer appointed to authen- 355 
of ticate ſuch Deeds by Enrollment, is alfo 
d empowered to take care of the Fairneſs and 
» Legality of ſuch Deeds, and therefore a 
ff Copy of ſuch Enrollment muſt be ſufficient ; 
is for when the Law hath appointed them to 
[- be made publick Acts, the Copy of ſuch 
publick Acts ſhall be like all other Public 
Acts a ſufficient Atteſtation. | 
2 | Ks 
y S thly, Tar Recital of one Deed, in ano- 
i- ther is no Evidence of the Deed recited, 
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tho the Deed containing the Recital be 
well proved, becauſe: there ſtill wants an 
Atteſtation of the firſt Deed; but if the Per- 
ſon objecting to the Evidence of the recited 
Deed; claims under the Perſon who executed 
the Deed that recites the former Deed, the 


Reciting Deed is Evidence againſt him, of 


the Reality of the Recited Deed, becauſe 
he that claims under me, ſtands in my 
Place, and therefore what is Evidence againſt 


me, muſt be Evidence againſt him. 


Mich. 1718. 

in the Excbe- 
, per Gil- 
Cb. Baron. 


Tuus in the: Caſe of N Send and 


Euſtace, Euſtace the Plaintiff claimed in E- 
quity, a Debt on the Defendant's Eſtate, by 
Virtue of a Power, referved in the Grand- 


father's Settlement on the Defendant's Fa- 


ther, to charge the Eſtate for Payment of 
Debts, and younger Children's Portions; 
there Defendant objected that there were not 


proper Parties, becauſe the Grandfather had 


made a Mortgage, purſuant to that Power, 


5 Co. 54. 
Page's Caſe. 
Style 445+. 
1 Kb. 117. 


Tri. per Pais © 


s- 


to one Cox who was not Party to the Bill, 
and did not produce the Original Mortgage, 
but only an Aſſignment thereof to Vybrants, 
to which the Grandfather was Party, yet 
the Court allow d it to be Evidence of the 
Original Mortgage, becauſe the Plaintiffs 
claim*d under the Grandfather who Was 
pgs to the Aſſignment. 


Dor where a Dowd iceds no 8 


there tho' it be enroll'd, the Inſpeximus of 


ſuch Enrollment is no Evidence, becauſe 
1 1 * Officer hath no * to enrol 

them, 
1 — 


f 
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them, ſuch Enrollment cannot make hve 
Publick Acts, and conſequently cannot in- 
title the Copy of them to be given in Evi- 


' dence, becauſe ſuch Practices may be im- 


proved to very ill Purpoſes ; for then if the 


Deed were doubtful, it were but to enrol it, 


and bring the Copy or Inſpection of it in 
Evidence, and thereby avoid the giving in 
Evidence, a Deed that was any way ſuſpi- 
cious. 


Bur the Inſpeximus | on an antient Deed, SH 445. 
may be given in Evidence, tho' the Deeds 


need no Inrollment, for an antient Deed 
may be eaſily ſuppoſed. to be worn out or 
loſt, and the offering the Inſpeximus in 
Evidence, induces no Suſpicion that the 
Deed is doubtful, for it hath a Sanction 
from Antiquity, and if it had been ill exe- 
cuted, it muſt be ſuppoſed to be detected 
when i it was newly made. 


2dly, As to the ſecond Part of the Rule, 
the Deed muſt be proved to the Jury by 
one Witneſs at leaſt, for tho* the Deed be 
produced under Hand and Seal, and the 


Hand of the Party that executes the Deed 


be proved, yet this is no full Proof of the 
Deed, for the Delivery is neceſſary to the 
Eſſence of the Deed, and the Deed takes 


Effect from the Delivery, ſo that unleſs the 


Delivery be proved, there is no perfect 
Proof of the Deed, and there is no Proof of 


the Delivery but by a Witneſs who faw the 


Debvery. 
H 3 But 
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But to this Rule there are ſeveral Excep- 
WERE tions. | 


Grin. Af in FirsT, If the Deed be forty Years old, 
Kent. 1700. that Deed may be given in Evidence, with- 
= per Pais gut any Proof of the Execution of it, for 
ved the Witneſſes cannot be ſuppoſed to live 
above forty Tears, and forty Years is Proof 
ſufficient of & Preſcription z for the Age of a 
Man is no more than ſixty Years, and a Man 
is ſuppoſed to be twenty Years before he is 
of Age ſufficient to underſtand the Nature of 
Right and Wrong, and the General Forms 
of Contracting; ſo that after forty Years, 
the Witneſs muſt be ſuppoſed to be dead, | 
and therefore ſince no Perſon living can be 
ſuppoſed to be Coeval with ſuch Deeds, 
therefore they may be offered in Evidence 
without Proof. 7 


A 1702,fer Bur it has been ruled, that if a Deed be 
Haſet. forty Years old, and Poſſeſſion hath not gone 
along with the Deed, they ought to give 
ſome Account of the Deed, becauſe the Pre- 
ſumption fails that was eſtabliſhed in Behalf 
of ſuch Deeds, where there is no Poſſeſſion, 
for *tis no more than old Parchment, if they 
give no Account of its Execution. 


* lc. th a = AM. ——— a 


Trin. AF Bur if there be any Blemiſh in the Deed, 
1700, ia Kent, by Razure or Interlineation, then the Deed 
ought to be proved, though it be forty Years 

old; if the Witneſſes be living, then they 

ought to prove it by the Witneſſes, 2 

| : fe 
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the Witneſſes be dead, they ought to prove 
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the Hands of the Witneſſes, for then there 


mult be (as is ſaid) a Preſumption in Favour 
of the Deed when it was worn out of the 


Memory of the Witneſſes, yet that Preſump- 
tion is encounter'd by another Preſumption 
from the Blemiſhes of the Deed itſelf, and 


therefore the Credit of the Deed ought to be 


| reſtored by the Proof of the Execution of 


it. 


So that if the Deed imports a Fraud, as CB and 


and after conveys it to another, and the ſe- 
cond Purchaſer proves his Title, there the 
firſt Deed muſt be proved, though forty 
Years old, for the Preſumption from the 
Antiquity of the Deed, is deſtroyed by an 
oppolite Preſumption, for no Man ſhall be 
fuppoſed to be guilty of ſo manifeſt a Fraud, 
and therefore here alſo the Credit of the firſt 


Deed muſt be reſtored, by proving a fair 
Execution of it. 


where a Ma veys a Reverſion Pod, 
e a Man conveys a Reverſion to one, Hill AF. 


1701, in Kent. 


IF a Deed of Feoffment be proved, and 1 Rel. 192. 


the Poſſeſſion has gone along with the Deed, 7 er Pan 


there the Livery ſhall be preſumed, though 


it be nat proved, for when there has been 
_ Poſſeſſion in the manner that the Deed ſets 


forth, it founds a very ſtrong Preſumption, 
that the Poſſeſſion was delivered in the Man- 
ner that the Need ſets forth; for that there 
ſhould be a Contract, to transfer Poſſeſſion, 
and that Poſſeſſion ſhould go according to 
that Contract, are ſuch concurring Circum- 


H 4 ſtances 
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ſtances as cannot be accourited for, unleſs 
the Poſſeſſion was transferred according to 
the Contract, and conſequently the Livery 
and Seiſin muſt be . by the Jury. 


Bur if Poſſeſſion hath not gone along with 


the Deed, then the Livery muſt be proved 
upon the Feoffment ; for ſince the Livery is 
ro give the Poſſeſſion on the Deed, where no 
Poſſeſſion is, the Preſumption is, that there 
was no Livery, and conſequently the Livery 


muſt be proved to encounter that Preſump- 


tion. 


1 Rel. 132. 


Bur if the Jury find the Deed of Feoff- 
ment, and that the Poſſeſſion hath gone along 
with the Deed, yet the Judges upon ſuch 
finding, cannot adjudge it a good Convey- 
ance, for the Jury are Judges of the Fact, 
and what is probable, and what is improba- 


ble; the Court is only Judge of what is Law, 


and have nothing to do with any Probabilities 


of Fact; therefore it is the Jury only that 


are to make the Concluſions and Deductions 


as to the Truth of the Fact; the Court can- 


not make any Concluſions or Deductions of 


the Truth of Facts, if they are not drawn by 


neceſſary Conſequence, out of the Words of 


the Verdict; for to the Court, the Rule is 


De non apparentibus et non exiſtentibus eadem 


eft Ratio, therefore they can't conclude, that 


there was a lawful Conveyance, unleſs the 


Jury find the Delivery of the Deed. 


A Dezop 
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A Drop of Feoffment may be given in Tri. per Pais 
Evidence as a Releaſe, for where the Party is 209. 
in Poſſeſſion already, the Deed only will be 
a ſufficient Contract, to transfer a Right. 


SzxconDLy, A Deed may be given in 1 Sid. 269. 
Evidence, on a Rule of Court without pro- 
ving ſuch Deed, for if the Party conſent, 
that ſhall be look'd upon as a good Deed, 
and that Rule is Evidence of the Validity of 


ſuch Deed, for the Conſent of Parties concern- 
ed, muſt be ſufficient and concluding Evi- 


dence of the Truth of ſuch Fact, for they 
are only to try the Truth cf ſuch Facts 
wherein the Parties differ. | 


- WILLS 


In proving a Will according to the Stat. Trin. AF. 


of Frauds and Perjuries, if one Witneſs 1701. in Rent. 
| a 2 Wrs. 509, 
prove that the other two were there preſent, op, 


this is a Proof ſufficient of ſuch Will, with- 


out having all the Witneſſes thereto to prove 
it; for then it is proved by a Witneſs, that 
the Will was executed according to the Me- 
thod required by the Statute, unleſs they 
ſhew ſuch Characters of Fraud, as would 


_ make it neceſſary to produce the reſt.” 


Will-Razure. 


Wr come now to give an Account where 


; the Razure and Interlineation, and where the 
breaking off the Seal, avoids the Deed. 


As 


* 
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10 Co. 92. 


10 Co. 92, 
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As to Razure, Interlineation and Addition. 


Fox MERLV if there were any Razure or 
Interlineation, the Judges determined upon 
the Profert of the Deed and View ot it, 
whether the Deed was good or not; for the 
very Contrivance of the ſolemn Contracts, 
ſuch as Deeds are, and their Preference to 
Verbal Contracts, was founded on this, that 
the Intent of the Parties is there manifeſtly 
ſettled in expreſs Words, and notoriouſly 
authenticated, and there ſuch Contracts are 
totally referred to the Court, if the Truth 
of the Solemnities, viz. of the Scal and of 
the Delivery be admitted, and therefore muſt 
be diſſolved by a Contract of equal Solem- 
nity, becauſe how they are deſtroy'd and 
avoided, muſt appear to the ſame Judges 
that are by the Law to determine of them: 
From hence alſo it came to paſs, that if 2 
Deed was razed or interlined, they adjudged 
it a void Deed, becauſe it did not certainly 

to the Court, that were the Judges of 


thoſe ſolemn Contracts, whether the Mind of 


the Party was contained in ſuch a mangled 
Cantract or not. | 


BuT as' the Manner of Conveyancing, 
ſwelPd from the ſhort little Deeds to large 
and voluminous ones, ſo vaſt Room was left 


to the Miſpriſions of the Clerks, that muſt 
be altered and amended, or with greater La- 


bour and Expence of Time written over 
again; from thence the Court thought x 
| necel- 
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neceſſary not to diſcharge the Deeds razed or 
interlined as void, upon the Demurrer z but 
they referred to the Jury upon the Iſſue of 


Non eſt Faftum, whether this Deed thus razed 


and interlined, was the individual Contract 
delivered by the Parties. 


Ir a Deed be altered by a Stranger with- 11 Ce. 27. 
out the Conſent of the Obligee, in a Point P Cafe. 
not material, this doth not avoid the Deed ; 2 & ; 1. 


but otherwiſe it is, if it be altered by a 
Stranger in a Point material, for the Wit- 
neſſes cannot prove it to be the Act of the 


Party, that ſealed and delivered it when there 


is any material Difference from the Senſe of 
the Contract; but if the Contract doth con- 
tain the Senſe of the Parties, the Witneſſes 
may well ſwear it to be their Act, for an 
immaterial Alteration doth not change the 
Deed, and conſequently the Witneſſes may 
atteſt that very Deed withaut Danger of 
Perjury. 


Bur if the Deed be altered by the Party 11 Co. 27. 


himſelf, though in a Point not material, yet 


it will avoid the Deed; for when the Party 


himſelf makes any Alteration in his own 
Deed, it diſcharges the Contract, for the 
Contract hath the whole Form from the Words 
of the Obligor ; now when the Obligor un- 
dertakes to ſupply it with new Words, and 
to alter thoſe the Party hath fix'd upon, this 
is, accarding to the Rules of Law which 


takes every Man's own Act moſt ſtrongly 
- againſt himſelf, a new making and a new | 


r fr aming 
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framing of the Contract, and for a Man to 


contract with himſelf is s utterly. void and in- 
effectual. 


n ks of this None of 


Law might be, to add a Sanction to Deeds, 


11 Co. 28. 6. 


2 Rell Ab. 29. 


2 Rol. 46. 29. 


that Perſons who had them in their Cuſtody, 
might not alter them for fear of deſtroying 
their own Securities. 


Ir there be ſeveral Covenants in the Deed, 
and one of them be altered, this deſtroys the 
whole Deed, for the Deed is but a Compli- 
cation of all. the Covenants, ſo that the Deed 
which is the whole, cannot be the ſame un- 
leſs every Covenant of which it conſiſts be 
the ſame alſo. 


All Intereſts that paſs without Deed, 
would paſs, though the Deed was afterwards 


interlined or altered, yet the Intereſt once 


veſted, did not thereby return back again 
ſince the Deed is not abſolutely neceſſary to 
the paſſing of the Intereſt, but is only Evi- 
dence that it was paſs d, but by the Stat. it 
is neceſſary to ſhew a —_— under the 
Hands of the Parties. 


Quere whether that be not afterwards va- 
cated by an Interlineation. 


Is there be Blanks left in an Obligation 
in Places material, and filPd up afterwards 
by the Aſſent of the Parties, yet the Obliga- 
von is void: But if there is a Blank left in 

: <= 
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back again, though the Deed was cancell'd, 
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an Obligation, and fill'd' up afterwards with 
ſomething immaterial, this doth not avoid 
the Contract, for where there is a material 
Part of the Contract added after the Sealing 
and Delivery, it is not the ſame Contract 
that was ſeal d and delivered. | 


As if a Bond was made to C. with a Blank 2 Rol. 4 29. 
iel for Chriſtian Names and Addition which 
is afterwards fill'd up by the Aﬀent of the 
Parties, yet this is a void Bond. 


Zur if any immaterial Part of the Contract 1 Yar. 185. 


be addetl after Sealing and Delivery, yet it is 
in Effect the ſame Contract, and thereſore it 
n not be fvoided by theſe Additions. 


"1A if A. aha Blank left after his Name; 1 Vent. 185. 
be bound to B. and after C. is added as a 2 Lev. 35. 
Joint Obligor, yet this does not avoid the — and 
Bond, becauſe this does not alter the Con- 
tract of A. for he was bound to pay the 
whole Money without ſuch Addition. 


Where the Seal 1 is broken off. 


wn ERE a Ang hes in Livery, a Deed Palm.” 403. 
formerly ſealed, may be given in Evidence 1 Med. 11. 
relating to it, though the Seal be afterwards 
torn off, for the Intereſt paſſed by the Act 
of Livery that inveſts the Party with the 
Poſſeſſion, and the Poſſeſſion that was once 
transferred by 'the Deed, doth not return 


% 
i 
oo 


110 


The Law of Evidence. 


and the Deed is only an Evidence of tranſ- 
ferring Poſſeſſion, for by the Act of Livery 
the Poſſeſſion paſſes, and the Deed with- 

out the Seal (the Livery being indorſed) is 
an ——— of ſuch Poſſeſſion; ſo if the 
Conveyance was made by Leaſe and Releaſe, 
the Uſes were once — by the Statute, 
and they do not return back again by cancel- 


g ing of the Deed. 


3 Bulf. 79. 


- fo that Poſſeſſion alone is no good Title, 


2 Rol. Rep. 


40. 
8 Co. 23. 


Deeds C ancelled, Ge. 


Bur if a Man ſhews a Title to a thing ing 
in Grant, there he fails if the Seal be torn 
off from his Deed; for a Man cannot ſhew 
a Title to a thing lying in ſolemn Agree- 
ment, but by ſolemn Agreement, and there 
can be no ſolemn Agreement without a Seal; 


fince the thing itſelf doth not lye in Poſſeſ- 
ſion, but in Agreement; therefore a Man 
cannot claim a Title to a Water-Courſe, but 
by Deed and under Seal. 


Wurxk a Contract creates an Obligation, 
it can't be pleaded, if the Seal be taken off, 


for the Seal is the eſſential Part of the Deed, 


and without a Seal it is no longer a Deed, 


nor to be pleaded, nor given in Evidence as 


a Deed, unleſs in the Caſe above mentioned, 
where the Intereft veſts, though the Deed 


hath no Continuance; but where the Deed is 


neceſſary to be ſhewn, in order to acquire 
the Intereſt, there it muſt have the Eſſentials 
of a Deed, when it is ſhewn as ſuch. f 
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Is: an Obligation were ſealed when plead- Ozen 8. 
ed, and after Iſſue join'd, the Seal was torn Cre. El. 120. 
off, yet ſhall the Plaintiff recover his Debt, 5 5 f my b. 
becauſe the Deed when proferred to the , ox 
Court, was in the Cuſtody of the Law, and? 2 But. 247- 
therefore the Law ought to defend it ; beſides Dyer 59. 
the Truth of the Plea, which is to de pro- 
ved, muſt have relation to the Time when 
the Iſſue was taken, and at the Time of the 
Iſſue, it had the Eſſentials of a good Deed, 
and therefore that is ſufficient to maintain the 
Ifſue. 


| At80 if the Seal of: a Deed be broken off 2 If. 676. 
in Court, it ſhall there be enrolled for the 
Benefit of the Parties, becauſe where any 
thing is impaired under the Cuſtody of the 
Law, it ſhall be reſtored by the Benignity 
of the Law as far as poſſible. 


Ir there be a Joint Contract or Obligati 5 Co. 23. 
on, and one of the Obligors Seals be torn Ne 112. 
off, it deſtroys the Obligation, becauſe they 
are both bound as one Perſon, and if one be 
diſcharged, the other can't ſtand obliged, 
becauſe they both make up but one Obligor. 


Bur if two Perſons be bound ſeverally, 5 Co. 23. 


broken off, yet the Obligation continues in 
the other, becauſe there are ſeveral Con- 
tractors, and ſeveral Contracts, and there- 
fore * W the Obligation of * of 
them, 


yy 125.7 
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them, the Obligation of the other is not 
taken away? = 


Bur if two Fe are bound Jointly and 
Severally, and the Seal of one of x <a is 
torn off, this is a Diſcharge of the other, 
for the Manner of the Obligation is dif. 
charged by the Act of the Obligee, and 
therefore that is (according to the "Rule of 
Law that conſtrues every Man's own Act 
moſt ſtrongly againſt himſelf) a Diſcharge 
of the Obligation itſelf; beſides, ſince boch 
are jointly bound as one Perſon, the Perſon 
diſcharging one of them is a Diſcharge of 
the Whole, and a' Satisfaction is ſuppoſed 
by the very cancelling. of it to be given for 
3 Debt, and when one Man is diſ- 
charged, that concurs to make an Obligor, 
poor the whole Debt is ſatisfied, no Obligz 
tion can reſt u pon the other. | 


We came now to other written private 


Evidences that are not under Seal, and this 
we muſt conſider at Common Law, and as 
Alteration has been made by the Stat. of 
Frauds and Perjuries. 


FirsT at Common Law; ok here in the 
- firſt Place, the Evidence of Notes is to be 
conſidered, and here we have already ſhewn 
that the Compariſon of Hands is ſufficient 
Evidence of ſuch Notes, without any other 
Witneſſes that ſee the ny write it. 


64 3 | Now 
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| Now theſe Nasse are Aber ſuch as paſs Hard. 485, 
according to the Cuſtom of Merchants, or 486, 187. 
that paſs between Party and Party; of Mer- 
chants Notes, and they are in Nature of 
Letters of Credit paſſing between one Cor- 
3 and amide F in this Form, Pray 
pay. to J. S. or Order, ſuch a Sum, Witneſs 
my Hand, J. NV. Now if the Correſpondent 

accept the Notes, from thence he becomes 
chargeable in a ſpecial Action on the Caſe 
on the Cuſtom of Merchants, but not in ah 
Action of Debt; for a Debt is created by 
receiving Money from another, or by Pro- 
miſe or ſolemn Acknowledgment of an 
Obligation; now here is no Promiſe in the 
Correſpondent to J. S. nor any Money re- 
ceived by him, but there is an Acceptance 
of the Bill, whereby Money is preſumed to 
be lodged in his Hands, and after ſuch Ac- 3 
ceptance it is an Injury to J. S. to deny the 
Payment, becauſe he relied on the Credit 
given by the Acceptance, and by Conſe- 
uence, | the Damage ariſes which is the 
Ground of all Aſſum pſits. 


Hebinn medeifiand chis Me b l ate 
the W muſt confider the Nature of Bills of Ex- 
be change a little more extendedly from their 


n Original. 

1ent | 

her "Ar Eachooge is made either in Goods 
| or Money; if the Merchant barters Goods 

— for Goods, he turns them into Money of 

OV 


bis own Country, and makes up the Ac- 
Woch 1 count 
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count of Profit or Loſs, and the Ballance of 
ſuch Account is the Money of his own 
Country. | 5 | 


Wu on any Occaſion he exchanges 
Money, he compares the Weight and Fine- 


neſs of the Money of each Country, and 


makes the Exchange according to the Pro- 
portion of the Weight and Fineneſs found 
in the Money of each Country, ſince an 
Ounce of Gold or Silver muſt be equal to 
the ſame Ounce in any other Country, and 
this governs the Exchange, and eſtabliſhes 
the Rules of Reduction. 


Tae third way of Exchange, is by Bilk 
of Exchange, or Letters of Credit. 
Bills of Exchange, Notes of Acceptance. 


CrepiT is not meerly in Proportion to 


the Original Fund or Stock, that a Man ſets 
up with, but alſo in Proportion to the Trade, 


the Trader manages; for if a Man ſets up 
with 5ool. and takes up Goods on Credit, 


to the Value of 1000/7. and contracts to pay 


down half the Money, and the other half 
at ſix Months End, if in his Trade he dou- 
bles the Commodity in ſix Months Time, 
as is ſometimes done, he may pay off the 
500 J. and his g00 f. is doubled. 


Now becauſe the Merchant finds chat Cre- 
dit is the Life of Trade, therefore all 3 
| ; | thod 
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thods are uſed amon 8 them that promote 
Credit; and by Conſeq 
ſpondence of foreign Merchants, one with 
another, they often give Credit to one ano- 


ther's Bills, tho' the one Merchant has not 
Effects of the other in his Hands, to anſwer 


ſuch Bills; and the Method of A is 


made in this Manner. 


4 A Merchant of Amſterdam hath B. his 


Correſpondent in London, C. a third Perſon 
is coming over from Amſterdam to London, 
and , hath Money in Amſterdam, and. hath 
occaſion for ſuch Money at London; C. there- 


fore pays in his Money to A. and A. draws 


a Bill upon B. praying him to pay to C. the 
Money in London, if B. ſo far credits the 


Bill as to accept it, then is he a Debtor to 


C. according to the Cuſtom of Merchants, 
and if B. pays the Money, then is A. Debt- 


or to B. upon Account for ſuch Money 


paid; and if C. does not himſelf deliver 
the Bill, but indorſes it over to a Third 
Perſon, ſuch Third Perſon ſtands in his 
Place, and C. and A. are liable to him, and 


B. if he, accepts the Bill; if B. does not 


accept the Bill, or after Acceptance, do not 


pay it, the Bill is proteſted before a Notary, 
and the Bill and Proteſt ſent over, then is 
the Original Drawer of the Bill liable to an- 


ſwer the Money. In this Cuſtom there are 


four Things conſiderable. 


I 2 1. The 


uence in the Corre- 


tns 
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1. The Bill. 
z. The Proteſt. 
4. The Indotſement. 


Molloy 271 to FIRST the Bill, and this is in Nature of a 
278. Letter deſiring the Correſpondent to Pay ſo 
| much Money, either in Exgliſb or foreign 
Money, according to their uſual Value in 
Proportion to the Engh/b Coin, or elſe ac- 
cording to a Rate upon between 
them, the Bill is either payable at Sight, or, 
zs they term it, Single, Double, or Treble 
Uſance, which is ene, two, or three Months 
to be computed from the Date of the Bill. 


Tux Bill gives the Correſpondent an Au- 
ity to pay the Money to the Deliverer 
of the Bill on his Behalf, and therefore till 
the Money be paid, tis ſubject to be coun- 
termanded, tho* the Bill was accepted, for 
poſſibly the Bill was only given to the Deli- 
verer upon Credit, and upon further Inquiry 
into his Circumſtances, ir may be neceſſary 
to countermand the Payment; therefore if 
the Correſpondent ſhould pay the Bill be- 
fore the Time appointed, and a Counter- 
mand: ſhould come, the Drawer is not liable, 
becauſe he gave no Authority to pay it be- 
Fore the Time in the Bill; if ſeveral Draw- 
ers ſubſcribe the Bill, all are liable in Caſe 
of a Proteſt. OT 
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2dly, Tur Acceptance, and that is gi- 


ving Credit to the Bill ſo far as to make him- 
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ſelf liable, and to truſt for a Repayment to 


his Correſpondent ;' if a Bill be drawn upon 
two, it muſt have a joint Acceptance, other- 
wiſe it may be proteſted, for the Authority 
to pay the Money, is committed to them 
both as one Perſon. , 


Bur if the Bill be 3 on two or eicher 
of them, either of the Perſons may accept 
the Bill, and if one of them accepts it, it 
cant be proteſted for Non- acceptance, but 
the Party accepting is only liable to the 


Action, — he wy has given Credit to 


the Bill. 


Bur in Caſe of two Joint Traders, the Winch 24. 5. 
Acceptance of the one will bind the other, S9/e 370. 


becauſe they trade for a common Benefit, _ 279- 


and | cr eh where one of them gives Cre- 
dit, it is the Act of them both, but if a 
Factor of the Hamburgh or Turkey Company 
draws a Bill on ſuch Company, and any 
Member accept it, it ſhall not bind the 
Company, nor any other Member of it, be- 
cauſe it is only a private Act of ſuch Per- 
ſon, and not a corporate Act of the Com- 


Pany. 


Ars0 if ten EG nion one Factor, 
and he draws a Bill upon them all, and one 
accepts it, it ſhall only bind him and not 


the reſt, b:cauſe they are ſeparate in Intereſt 


i'2- one 


126. 
1 La. Raym. 
175 n 


* Com. B. 
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V. Benſon. 
Moll. 281. 
1 Str. 214. 
2 Str. 1152, 
1195, 1212. 


Mall. 281. 
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one * the other. A li mall Matter amounts 
to an Acceptance. 


Asif a Merchant ſay, leave the Bill with 


me, and To-morrow I will accept it; this 


is an Acceptance, for *tis giving Credit to 
the Bill, and hindering the Proteſt in the 
mean Time. 


Bur if the Merchant ſay, leave the Bill 
with me, and I will look over my Books 
and Accounts between the Drawer and me, 


call To-morrow, and accordingly the Bill 


ſhall be accepted, this is no compleat Ac- 
ceptance, becauſe it depends upon the Bal- 


* lance of the Account, and on the Merchant's 


having Effects in his Hands to anſwer it, fo 
that the Merchant gives no abſolute Credit 
to 'the Bill, but the Deliverer was willing to 
commit it to him, and to delay the Proteſt 


till his Anſwer. * The Bill may be accepted 


in Part, if the Merchant has Effects in his 


Hands only to anſwer Part, and be proteſted 
for the Reſidue, | 


2dly, Tax Proteſt, and that is made be- 


| **. a Publick Notary, in Caſe of WO 


ceptance or N on-payment. 


Ta Notary is a Publick Perſon appointed 
to whoſe Proteſtation all foreign Courts give 
Credit, and the Proteſt is Evidence, that 
the Bill is not paid J when it is returned pro- 
teſted, the Drawer is obliged to anſwer the 
Money, and Damages, or give ſufficient Se- 


curity 


.es 
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curity to anſwer 'the ſame within double the 


Time that the firſt Bill had to run; beyond 


Seas the Proteſt under the Notary's Hand, 


is ſufficient to ſhew the Court without pro- 


ini the Bill itſelf, but in England they 
muſt.ſhew the Bill itſelf, as well as the Pro- 
teſt, becauſe the whole Declaration muſt be 


proved, which can't be * Siving the 


Bill 1 in Evidence. 
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A Wirx or Servant cannot SAS a Bill, 3% 282. 


whhout an Authority from the Huſband or 
Maſter, unleſs they np made ſuch Ac. 


ceptances. 


A. Daaws a Bill upon B. and B. rs 
in the Country, C. his Friend accepts it, the 


Bill muſt be proteſted for the Non- acceptance 
of B. and then C.'s Acceptance ſhall bind 
him to anſwer the Money. I? 


So if a Bill be not accepted, and a third 
Perſon accepts the Bill for the Honour of the 
Drawer, this ſhall bind him to anſwer the 
Money, becauſe he hath given Credit to the 


Bill, and by Conſequence he muſt anſwer the 
Money for which he hath given Credit. 


Norr, that the Proteſt for Non-accep- Moll. 284. 
tance, or Non-payment muſt be made and Mod. 27. 


ſent over in due and convenient Time, that 


reſpondent, if he has Effects in his Hands, 
and the convenient Time, according to the 
Cuſtom of London they allow three Days of 

— iy Grace, 


3 Mod. 136. 
Ven 
the Drawer may have Remedy upon his Cor- b — ”_ 


164: 
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Grace, for Payment after the Bill is become 


due, which ſeems to be like the Quarto die 
Pa, on Return of Writs, and might have 


ſprung from thence, for the Saxoxs thought 


it unbecoming a Freeman to be forced to an 


1 Ld. Reym. Act immediately. When the tliree Days of 


1743- 
1 Show. 16 


Atoll. 283. 
Sgle 370. 


Grace are out, the Deliverer muſt proteſt the 


1 Bill, and fend it away by the next Poſt, if 


the three Days of Grace end on a Saturday, 


he muſt proteſt it on Monday, and if the 
Proteſtation within the Time be neglected, 


the Money will not be anſwerable upon the 
Drawer becauſe the Bill of Credit was given 
inſtead of Money, and if the Deliverer neg- 
lects to proteſt it in due Time, tis the De- 
hverer has given Credit to the Correſpon- 
dent, and therefore ought not to be anſwered 
_ the Drawer of the Bill. 


os alſo that a Bill once e ee can- 
not be revoked, although he: 0 Acceptor has 
1 that the Drawer 1 is broke, becaufe by 
rance he Bath given Credit to the Bill, 


. ter Credit given the Acceptor has made 


Bill his — and by the Cuſtom the 
Payment is to be made where the Credit was 
given; and the Cuſtom muſt be particularly 
1 being the Foundation of the Action, 
or the Party will be non - ſuited, but we need 
not alledge a particular Place of Demand, 


becauſe that it was demanded, is not traver- 


fable, and becauſe that appears on the Pro- 
teſt of the Notary, therefore the Demand is 
not Part of the Cuſtom on which the Action 
founded. 


Athly, 
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| athly,/O#:the Inderſement, tis uſual when 


Bills of Exchange are drawn, eſpecially if 


they. arg payable at two or three Uſances, 
for the Deliverer. to indorſe them over to 
others in the Traffick of Goods and Com- 
modities, and the Receiver of ſuch Bills has 
not only the Original Credit of the Drawer 


at Stake, and of the Acceptor, if the Bill be 


accepted, but alſo of the Indorſees of ſuck 


| Bills, becauſe fuch Indorſees have paſt ſuch 


Credit. in their Payments, inſtead of Money, 
and the Perſons receiving ſuch Bills, | have 
Actions in their own Names againſt either, 


tor all their ſeveral Credits are at Stake, 


when they have paſs'd their Sanin in- 
brad of Money. 


WITNESSES. 


MVX come how to e the unwritten 


Evidence, or the Prooſs from the Mouths 


of Witneſſes, and here we muſt conſider 
who are totally excluded from Teſtimony 
and by what Rules we may diſtinguiſn te 
Truth on contradictory Evidence. t 


- rh, Wno are totally excluded from all 
Atteſtation, and that is for want t of Poly Wk nh 
al Diſcerament. a 


lden who are totally excluded from al 


Teſtimony for want of Integrity, are, 


by 


Fra sr, 
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FirsT, Perſons intereſted in the Matter in 
Queſtion, and here the General Rule is, that 


no Man can be a Witneſs for himſelf, but 
he is the beſt Witneſs that can be againſt 


whe 6 e e s denen in 


the Matter in Queſtion, would alſo prove it, 
tis rather a Ground for Diſtruſt than any 
juſt Cauſe of Belief; for Men are generally 


fo ſhort - ſighted, as to look at their own 


private Benefit which is near to them, ra- 
ther than to the Good of the World that is 
more remote; therefore from the Nature of 


human Paſſions and Actions, there is more 


Reaſon to diſtruſt ſuch a biaſs'd Teſtimony, 
than to _ 8 it £ alſo eaſy for Perſons 
who are prejudiced and prepaſſeſſed to put 
falſe __ unequal Gloſits for what — 
give in Evidence, and therefore the Law 
removes them from Teſtimony, to prevent 
their ſliding into Perjury, and it can be no 
Injury to Truth, to remove thoſe from the 
Jury, whoſe Teſtimony may hurt themſelves, 
and can never induce any rational Belief. 


To explain this Rule, we muſt conſider 


what the Law looks upon as Intereſt, and it 


is where there is a certain Benefit or Diſad- 
vantage to the Witneſs attending the Con- 
ſequence of the Cauſe one Way, -and there- 
fore in the firſt Place, a naked Truſt doth 
not exclude a Man from being a Witneſs, 
for ſince there is no falſe Biaſs on his Con- 


I ſcience, 
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ſcience, there is no Reaſon to exclude him 

from the Atteſtation of the Truth, therefore 

2 Guardian in Soccage may be ſworn for his 

Ward; an Infant” bringing his Action by 
Guardian, the Guardian on Record, not al- 

lowed to be a Witneſs, becauſe if the Ac- Lent Jr 
tion be frivolous, the Expence of ſuch Ac- es, per 
tion will not be allowed him in his Diſ- 7 — C. 7 : 
charge, and therefore the Guardian that would 1 
be ſworn to ſupport this Action, ſwears to 506, 548. 
the maintaining his own Intereſt, and conſe- 2 Strange 
quently is not a competent Witneſs. a 


Witneſſes Intereſted. 


Av Executor may be ſworn in a Cauſe re- . Mod a6 
lating to the Will, where he is not Reſi- 3 3 2 
duary Legatee, becauſe he is no more _ : 


a Truſtee, and has no Intereſt. 


Warne a Man has a Truſt coupled with Hal: "RE 
an Intereſt, he can't be ſworn in the Proof L. 6. 
of it, becauſe he is laok'd upon in Law as 
Maſter of the Eftate of it. 


As where A. has the Freehold in Truſt Tri. per Pais 


for B. A. can't be ſworn in Defence of it, 1 


becauſe he is look d upon in Law as Maſter „u ober aui. 
of the Eſtate, for the Ceſtui que Truſt can't Vid. 1. F. 
deduce a legal Title in the Ejectment, and t. 290 
the Truſtee muſt not be ſworn to derive a 57. Eu. 1481 
legal hes to himtelf. | 


Nor can the equitable Ceſtui que Truſt Tri fer Pais 


be ſworn to the Title, tor Equity is Part of 3'5: 


34 Chancery 


the Rep. 22. 


* 


124 


— : . 


The Law of Evidence. 


the Law of England, and therefore the Law 
ought ſo far to take Notice of the equitable 
Intereſt as to exclude the Owners "of ſuch 
Intereſt,” who do really enjoy the Benefit of 


_-. ke Eſtate from any Atteſtation. 


Hale fp. Lit. 


1 Mad. 21. 


Tamar at will has been allow'd to prove 


Livery. of Seiſin in the Leſſor; for a Man 


can't be ſaid to get or loſe: where he has 
only a precarious Intereſt, and not ſuch cer- 


tain Benefit or Charge out of the Eſtate as 


he may recover in an Action: Now Tenant 
at Will can maintain no Action for the Poſ- 
ſeſſion in his own Right, and therefore by 
his Oath he doth not defend any Eſtate or 
Intereſt of his own, he is but in Nature of 
a Bailiff or Servant to the Freeholder, and 
the Law does not exclude Servants to be 


ſworn in Behalf of their Maſters. of 


Bur if a Man promiſe a Witneſs that if 
he recover the Lands, he ſhall have a Leaſe 


of them for ſo many Years, this excludes 
the Evidence; for here the Witneſs would 


have a fixed and certain Advantage by the 
Event of the Verdict, and by Conſequence 
his Atteſtation is to derive” an Intereſt to 
himſelf. fon! 


A Scire Facias was 3 "is the *** 


to avoid a Patent, and Exception was taken 


to the Witneſs becauſe he was Deputy to 
the Perſon that would avoid it, but the Ex- 
ception was diſallow'd becauſe the Scire Fa- 


dias was in the King's Name, and therefore 


can't 


Ra 2 
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can't be preſumed that the Intereſt is in ano- 
ther, which would deſtroy the very Being 


of the Scire Facias, for no Judge ought to 
contrary to the Record that the In- 


tereſt; is in another, but the Proof of that 


ought to come in on the Defendant" 8 Side 
to _—_y the Prococdings. - 


155 


Tis no good Exception to a Witneſs, that 777. per Pais 


he has Common per Cauſe de vicinage in the 309. 
Lands in Queſtion, for this is no Intereſt in 
the Land, but only an Excuſe for Treſpaſs; 
and let who will recover the Lands the 


whole Right of Common remains, ſo that 


he is certainly indifferent in Point of Intereſt 
between the two Contenders. The lame 


Law as to Common of Shack. 


— 


Ir a Man makes a wn to one, and 2 Rel. 4b. 
afterwards makes a Feoffment to another of 585. 


the ſame Lands, and in the ſecond Feoff- 
ment makes divers Covenants that he was 
ſeiſed in Fee at the Time of the uri, 
and that the Feoffee ſhould quietly en} 
and after upon an Iſſue taken Ly Hh 

were any former Feoffments, the Feoffor 
ſhall not be ſworn to prove that there was 
not, becauſe the Feoffor in this Caſe would 
be ſworn to ſave himſelf from the Breach of 
Covenant in the ſecond Feoffment, and 
therefore he is concerned in Intereſt in the 


Succeſs of the Cauſe, and ought to be ex 


rluded from all Atteſtation. 
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Hard. 331. 


2 Rel. 46.685. 
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ts all publick Proſecutions the Party in a 
Jared may be a Witneſs where there is only 
a Fine to the King, and no private Advan- 
tage ariſing to himſelf by ſuch a Proſecution; 
but if there be any Advantage of private Be- 
nefit to accrue by the Proſecution, the Party 
is equally excluded as in a private Action. 


Ix an Information of Aſſault and Battery 
the Perſon injured may be a Witneſs, be. 
cauſe here the Fine is to the King, and no 


private Benefit accrues to the Party as the 
Reſult of the Proſecution. 


Bu ſuch Verdict in an n founded 
only on the Party's own Oath can't be given in 
Evidence in a Civil Action, for that were 


indirectly to ſuffer the —_ to atteſt in his 


own Behalf. 


BuT where on any publick Proſecution 
there ariſes any private Advantage to the 
Proſecutor, there he can't be a Witneſs, be- 


cauſe that were plainly to atteſt in his own 


Bchalf, which e can never be admitted. 


THEREFORE on an n * For- 
gery the Party whoſe Right was prejudiced 


by the forged Deed cannot be a Witneſs, be- 


_ cauſe there plainly reſults a private Benefit 


to the Party from the yore of the acc 
cution. : ; 


80 
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So in an A on the Statute of Ce. Lie. 6. 8. 
Uſury, the Party to the uſurious Contract 7 2 Rel. 46.685. 
cannot- be a Witneſs, becauſe that would be 8 

to avoid his own n Securities; but after he os. 
hach paid the Money he is a good Witneſs, Farreſ 118, 
becauſe then the Party. guilty is fined to the 7277: 396- 
King, and there is no Advantage to the Pro- ' 33. 
ſecutor by the Information. | 

8o in an Information of Perjury, che Per- Hard. 331. 
ſon injured by the Perjury cannot be a Wit- For, 445 
neſs, becauſe the Party injured by the Per- 2 fr. 1229, 


jury gains ten Pounds on the Sn by 1043, 1104. 


Conviction. 


In an Information of a Cheat for 1 1 ent. 49. 


ing a Judgment, the Wife of the Party 2 


againſt whom the Judgment was obtained, 35 . | 


was allowed to be Evidence, becauſe on ſuch 321. 
Information the guilty Perſon is fined to the 1 Sr: 595 · 


King, that is the mere Reſult of the Proſe- 
cution, for the Court doth often ſet aſide 
the Judgment to vindicate the Affront done 


to the Court, yet that is not a natural nor a 
neceſſary Conſequence of the Proſecution, 


and the Grace of the Court ought not to ſtop 
the Courſe of the Law, or deprive the King 


of a Witneſs to puniſh Offenders. . 


NoTe the Party impoſed. upon was al- 


l lowed to. be an Evidence, and the Defendant 
found guilty upon her Oath, and the — 
ment nne vacated. 


Ir 
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1 r Pn Ir the Obligee deviſes the Debt to the 


Obligor, and the Executor delivers up the 


Bond in Satisfaction of the Legacy, and the 
Bond is cancell'd, and after the Validity of the 


Will is queſtioned, viz. whether the Teſta- 


tor was compos or not, the Qbligor is ſaid to 


Tri. per Pai. 
_— 


1 Fut 351. 


of the Deviſe. 


be a good Witneſs to the Will, becauſe the 
Obligation being cancelled, he can never be 
charged at Law upon a cancelled Bond, 


for tts the Scal that creates the Obligation. 


55 Quere, Whether any Remedy in Equity. 
1 by 

Bur otherwiſe it is in caſe of a Mortgage, 
for though the Mortgage be cancelled, yet 
the Right being transferred doth not ceaſe 


or go back again by the cancelling of the 


Deed. © 
Now the Mortgagee at Law hath an abſo- 


lute Eftate, and Equity admits of no Re- 
demption but upon diſcharging the Mortgage 
Money, ſo that in ſuch a Caſe the ſwearing 
the Teſtator to be campos after Cancelling the 


Deed of Mortgage would ſtill be in Defence 


of his own Intereft, for the Eftate doth not 


come back to the 


Mortgagor but by Virtue 


Tur Men of one County, City, Hundred, 
Town, Corporation or Pariſh, are Evidence 
in Relation to the Rights, Privileges, Im- 


munities and Affairs of ſuch Town, City, 


Sc. if they are not concerned in private In- 


24 | ttereſts 
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tereſts in relation thereunto, nor advantaged = 


by fuch Rights and Privileges as they aſſert 
by their Atteſtation. Men of the County are 
Evidence on an Indictment for not repairing 
2 Bridge, whether it be in Repair or not, for 
they are perfectly indifferent, becauſe tis 


| equal to any Man that the Bridge for Con- 


venience of Paſſage ſhould be repaired where 
tis neceſſary, as that they ſhould not be 
put to unnece Charge, for every Man 
r the Convenience of his own Paſſage is 
concerned to uphold the Brid 
be thought to create a uſeleſs Charge; ſo 
that he is perfectly indifferent being equally 
concerned im both Sides of the Queſtion, 


worn in a Cauſe relating to the Bounds of 
the County in a Suit depending between that 
and another County, carried on at a County 


Bur the Men of the County can't be * 192. 


Charge, becauſe every Man is in ſuch a 


Caſe concerned to prevail in Point of In- 
tereſt. 


ge, and cannot | 
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Ir the Hundred be ſued on the Statute of 2 R.. Ab. 383 


Winton, no Perſon of that Hundred can be 
a Witnefs, becauſe every Perſon's Intereſt is 
concerned in the Tax of the Hundred, and 
therefore ſwears in his own Diſcharge. 


Sa the Inhabitants of a Pariſh can't be Hob. ga: 


Witneſſes in relation to. Common or the 


Modus Decimandi, becauſe this. touches the 


private Intereſt of thoſe Perſons, and the Lofs 
or Gain falls upon their private Fortunes. 
| K | 80 
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So in a Corporation the Inhabitants and 
Freemen are Witneſſes to any thing relating 
to the Publick, where they are not concerned 
in Gain or Diſadvantage in Relation to their 

rivate Fortunes, but where any Loſs or 
Diſadvantage is conſequent to the Witneſs on 
the Trial he muſt be excluded. 


In an Action on the Caſe brought by a 
Mayor and Commonalty concerning the 
Water Bailage, a Freeman of London may 
be a Witneſs, becauſe the Freemen are not 
concerned in the Privilege by immediate or 
private Intereſt, nor do they get or loſe by 
the Conſequence of the Trial. 


So in aGiftto a Corporation any Member 
may be Witneſs if the Gift be publick, in 
relation to their Buildings, Schools or the 


like, becauſe no Man gets or loſes on the 


Event of the Trial. 


Tri. per Pai!) Bur as to the Cuſtom of Foreign-bought 


310. 


and Foreign-ſold in a Corporation, none of 
the Freemen are to be admitted as Evidence, 
becauſe every Man's private Intereſt is con- 


cerned in the Trial, and where a Man is con- 


Tri. yer Pais 
327- 
v. Stat. 


cerned in the Conſequence of the Trial, he 
can't ſupport it by his Oath. | 


Bur in an Action brought by Pariſhioners 
for imbeziling the Stores, now. by the Statute 
of Will. and Mar. the Pariſhioners may be 


Witneſſes, for the Statute in behalf of the 


Poor 
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Poor hath ſet aſide the Rules of the Com- 


mon Law in that Inſtance; and ſince the 
whole Riches and Improvement of the Na- 


tion ariſe out of the Labour of the poorer 


Sort, it is but reaſonable that the Materials 
of their Labour ſhould be abundantly ſecured 
againſt all 1 


WHERE a Statute Law could receive no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed, for the 
Statute muſt not be rendered ineffectual by 


the Impoſſibility of Proof; and where the 


Statute can have no Force but by the Proof 


of the Perſon in Intereſt, there the Rules of 
the Common Law are preſumed to be laid 


aſide by the Statute, that it may have its 


Effect, which it would be totally deprived 
of by binding down the Proof to the ſtricrt 


Rules of the Common Law; and therefore 
this is an Exception out of the general Rule, 


for in this Caſe the 3 in Intereſt i is to be 
admitted. | 


n FORE in the Statute of Winton the 2 Rell. 46. 


Party robb'd may be an Evidence to charge 
the Hundred, for otherwiſe the Benefit of the 
Statute would be totally excluded, becauſe 
no Perſon can be ſuppoſed preſent in ſuch 
Tranſaction to give their Evidence. 


685, 686. 
M. per Pais 


308, 309. 


So it is where a Common Council Man 7-i. per Pais 


would renounce- the Covenant, any Freeman 310. 


my be Evidence of his Election and Re- 


RE fuſal 
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fuſal, otherwiſe the Execution of the Act 
would be prevented by Impoſſibilities. 


Som x have extended this to the By-Laws 


of a Corporation, and 'tis ſaid that in an 


Action brought by the Corporation of Wea- 


s Str. 316. 


Moms and 
Moult, Hill. 


1701. 


the Penalty was due to the 
the 3 ſhould. be eluded, which was 


vers in Norwich for the Penalty of the By- 


Law, which ordained that no Weaver ſhould 
work at his Trade in Harveſt ; and one of 
the Corporation allowed Evidence, though 
Corporation, leſt 


made for a common Benefit. 
Os. 3 for no Body of Men ſeem to 


be authoriſed to make a Law and atteſt a 


8 An en 
Benefit. 


© On the Statute 1 Car. 2. c. 10. concern- 
* hunting of Deer, the Informer is 
Evidence, though he hath Part of the 


Fl Sed vide Forteſcue's Rep. 248. 
Tux fame Law on the Statute of Conven- 


- ticles. 


From the firſt Rule ſeveral other Corrol- 


laries may be deduced. 


Iſt, Tur the Plaintiff or Defendant can't 
be a Witneſs in his own Cauſe, for theſe are 
the Perſons that have a moſt immediate In- 
tereſt, and it is not to be. preſumed that a 


Man who complains without Cauſe, or de- 
fends 


* 
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fends without Juſtice, ſhould have Honeſty ; 
enough to confeſs it, and therefore an An- 


| ſwer in Equity is of very little Weight where 


there are no Proofs in the Cauſe to back theſe 
Suggeſtions, becauſe though it is the Conſti- 
tution of the Court to examine the Parties 


upon Oath to diſcover the ſecret Practices 


complained of, yet there is very little Credit 
to be given to a Man's own Oath where 
there is no probable Circumſtance to ſupport 


Ir any Witneſs who has Part of the Land 1 84 55. 
ſells, though bona fide and for good Con- Vieh v. 
ſideration, if it be after he is ſummoned to Sf. 
be a Witneſs, or after he has had Notice of * W 
the Trial, the Court will not admit his Evi- 
dence. | 7 
Om an Information Qui tam pro Domino Gilchriſt v. 
Rege on the Act of Navigation, the Informer, Cate. 
on ſolemn Debates, was allowed to be a 1 S. 316. 
Witneſs though he was to have half the 
Forfeiture, and this ex neceſſitate rei, other- 
wiſe the Statute would be eluded. I Exch. 
cor. Hale, C. B. 23 Nov. 1722. 5 


Axp yet if there be but one Witneſs againſt 1 Yers. 161. 
the Defendant's Anſwer, the Court will di- © Ig, 
ret a Trial at Law to try the Credibility of 1 
that Witneſs, for it is fit when there is one © 
Witneſs only in Counterballance to the De- 
fendant's Anſwer, and on that one Witneſs 
the Decree is to be founded, that the Court 


| ſhould inform their Conſcience of his Credi- 


K 3 bility 
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bility by a Trial at Law; otherwiſe any Pro- 
fligate's Oath may overturn a Man's Right 


| without any Opportunity to object to his 


' without Conteſt; therefore if there be an 


Credibility z but when there are two Wit- 
neſſes againſt the Anſwer, then there is ſo 
great an Overballance of Credibility, that 
the Plaintiff ought not to be delayed in a 


Trial at Law. | 


Bor if any Perſon be arbitrarily made a 
Cauſe, he ſhall not prevail by that Artifice, 


but the Defendant againſt whom nothing is 


oved, ſhall be ſworn notwithſtanding ; for 
Go the Defendant does not ſwear in his own 
Juſtification, but in Juſtification of another 
with whom he is joined in the Action un- 
neceſſarily; and were not this allowed, it 
were but for the Plaintiff to turn all the 
ſeveral Witneſſes into Defendants, and he 
might be able to prove what he pleaſed 


Action of Treſpaſs againſt two, and there 
be no Evidence againſt one of them, he may 
be Evidence againſt the other. 


Bur this Rule muſt be under lob where 


there is no manner of Evidence at all for % 


the Defendant, for if there be Evidence 


"againſt one, though not enough to convict 
him in the Judge's Opinion, yet ſuch Perſon 


can be no Witneſs for the other, becauſe his 
Guilt or Innocence muſt wait the Event of 
the Verdict, for the Jury are Judges of the 
Fact, and not the Judges; and the Jury of 

| their 


Defendant to prevent his Teſtimony in the 
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their Knowledge may have further Light _ | 


the Fact than what they have from the 
Witneſs in Court. 


THERE are ſeveral Informations of Per- Ha. jap. Lir. 
jury againſt A. B. and C. on their Depoſi- 6. 
tions in Chancery concerning the ſame Point; Z Rel. Ab. 
on the Trial of 4. B. and C. may be Wit- 3 
neſſes, for they cannot be excluded by reaſon 24. f 
of any Infamy until they are convicted, and 
they cannot be excluded as intereſted becauſe 
the Information of one is not Evidence either 
for or againſt the other, where the ſame 
Parties had not the Liberty of Croſs-ex- 
amination. 


TRESPASS againſt A. and B. for two Ha. ſap. Lit. 
Horſes, Evidence againſt A. as to one, and 6. . 
the Queſtion is if he may be a Witneſs for 2 5 1095. - 
B. in relation to the other; and it ſeems 1 Sr. 633. 
that if it were the ſame Fact, and the Treſ- 

paſs committed at the ſame Time and Place, 

he may not be a Witneſs, becauſe he ſwears 

to diſcharge himſelf; but if they were not 

a ſingle Fact, but two diſtinct Treſpaſſes at 

different Times and Places, but arbitrarily 

Joined in the ſame Declaration, then they 

may be Witneſſes one for the other, becauſe 

the Oath of one of them has no Influence on 

the Crime laid to his Charge, but merely 

goes in Diſcharge of the other. ure. 


A2qdly, Tur ſecond Corollary on this gene- Co. Lis. 6. 3. 
ral Rule is, that Huſband and Wife cannot 2 S#. 1094. 
be admitted to be Witneſſes for or againſt 
| K4 | _ "each 
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| each other, for if they ſwear for the Benefit 
of each other, they are not to be believed, 
becauſe their Intereſts are abſolutely the 
ſame, and therefore they can gain no more 
Credit when they atteſt for each other, than 
when any Man atteſts for himielf. 


Ce. Lu. 6. 3. Aup it would be very hard that a Wife 
ſhould be allowed as — againſt her 
own Huſband, when ſhe cannot atteſt for 
him ; ſuch a Law would occaſion 1 
Diviſions and . and deſtroy the very 

legal Policy that has ſo con- 
trived it, 2 their Intereſt ſhould be but 
one; which it could never be if Wives 

were admitted to deſtroy the Intereſt of their 
Huſbands, and the Peace of Families could 
not caſily be maintained, if the Law ad- 
mitted any Atteſtation againſt the Huſband. 


& e 47. Tn t Wife, in caſe of Hig h Treaſon, is 
u not bound to diſcover her Hoſband s Trea- 
. . fn, although the Son be bound to reveal it. 


Reyw. i. YET in caſe of High Treaſon the Wife is 
admitted as Evidence againſt the Huſband, 
becauſe this is for the publick Safety, which 
is to be preferred before the Intereſt or Peace 
of private Families, and the Ties of Allegi- 
ance are more obligatory than any other 
Relation whatſoever; for our Allegiance is 
founded on the Benefit of our Protection, 
which is to take place of our Civil Intereſts 
chat relate ** to well 1 
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, where the Hut. 116. 
Huſband aſſiſted to the Rape of his Wife, 1 
the Wife was allowed a Witneſs, becauſe it — 55. 
Was a 


Force done to her, and of 1 S. 633 
ſuch ſecret Violence, there could be no other | 
Proof but by the Oath of the Wife. 


n —— hath ſince been 1 Reyes x. 
8 in a Wrong done to ' nt. 244. 
the Wife, the Wife — be Evidence againf ——_— 
the Huſband ; becauſe it may be improved . 
to dreadful Purpoſes, to get rid of Huſ- 
bands that prove uneaſy, and muſt be a 
Cauſe of implacable Quarrels if the Huſband 
chance to be acquitted. * 


Tu x RE is a great Difference between a H, Hip. 
Wife De Fade and a Wife De Jure; for a ** Cr. 1 Fob. 
Wife De Jure cannot be an Evidence for or 2 He Þ c. 
againſt her Huſband; but a Wife De Fado 132 
may; as if a Woman be taken away by 1 Ye. 244. 
Force and married, ſhe may be an Evidence 2 Kb. 193. 
againſt her Huſband indicted on the Statute * wide 
of 3 H. 7. againſt the ſtealing of Women 
for a Contract obtained by Force, has no 
Obligation in Law, and therefore ſhe is a 
Witneſs in this Caſe as well as in any other 
Caſe whatſoever. 

A. marries with B. and afterward with C. £2. 4/1701 . 
and by C. has Iſſue D. C. is an Heireſs to glu v. 
certain Lands, and leaves them to deſcend to Harper. 2 L. 
D. and between D. and a collateral Heir to Rays. 752. 
C. the Queſtion of Title aroſe z and the 
Queſtion 
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Queſtion was, whether B. could give Eyi- 


dence of her Marriage with A. It was ob- 
jected; that by the very Teſtimony of B. ſhe 


ſuppoſes herſelf the Wife of A. and conſe- 
quently ſhe can depoſe nothing contrary to 
his Intereſt, and he by this ſecond Marriage 
is intitled to be Tenant by the Curteſy ; but 
to this it was anſwered, that the Trial in 
this Caſe could be no Evidence in the Que- 
ſtion between A. and the collateral Heir, and 


therefore the Wife of A. might be a Wit 
neſs. Per Gould Juſtice. 


752. 


Bur it was objected before Holt, on ano- 


ther Trial between the ſame Parties, that the 


Wife was no Evidence in this Caſe, becauſe 


ſhe by her Oath gains an Intereſt in an Huſ- 


band, and fo doth not ſtand as a fair and un- 


1 id. 75. 
1 Salk. 289. 

and bolds in 

Equity. 2Cba. 

Caſ. 39. 

2 Vers. 79. 


1 Vent. 197. 
Cutts and 
Pickering. 
Styles 449. 

1 Keb. cog. 
March 83. 

2 Str. 1122. 


prejudiced Witneſs, and he refuſed to ad- 
mit her to be a Witneſs. _ 


Bur no other Relation is excluded; be- 
cauſe no other Relation is abſolutely the ſame 
in Intereſt; but by the Civil Law, Servants 
and Children were excluded, becauſe the 
Parents and Maſters had an abſolute Power 
over them, and therefore under that Law 


they ſwore with manifeſt Intereſt to them 


ſel ves. 8 


zdly, A Man retained as Attorney, Coun- 
ſel, or Solicitor, cannot give Evidence of 
any Thing imparted after the Retainer, for 
after the — they are conſidered as the 
ſame Perſon with their Clients, and are 
EZ . truſted 
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from one is a Diſcharge from all the Reſt. 
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truſted with their Secrets, which without a 
Breach of Truſt cannot be revealed, and 
without ſuch Sort of Confidence there could 
be no Truſt or Dependance on any Man, or 

no tranſacting of Affairs by the Miniſtry or | 
Mediation of another, and therefore the Law 1 
in this Caſe maintains ſi uch Sort of Confidence Y 
inviolable. 
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Bor to what ſuch Perſons knew before 1 Year. 197- 
their Retainer, - they may be examined, for 4-4 w_ 
in that Caſe they are in the Condition of arp” e905 
other Perſon, and ſhould be examined, what | 
ay know of their own FTE, 1 


4thly, Ir a Witneſs be a Party to the 2 Hawk. P. C. 
Crime and left out of the Declaration on 1255 DI 
purpoſe, that he may be a Witneſs, yet this , Ke x 16. : 
is no Objection that totally excludes him, 
for Partners in Guilt are not excluded from 
Teſtimony ; becauſe if the Rule was fo rigid, % Hi, 
in many Caſes there could not poſſibly be 7 a wy 19 
any Proof at all; for in ſome Caſes the Diſ- 7 — iy. | 
covery muſt aria out of the Mouth of the ». 1 Med. 283. 
Guilty; but this mightily leſſens the Credit 
of a Witneſs, eſpecially in all inferior Treſ- 


paſſes where a Conviction and Satisfaction 


5thly, As Perſons intereſted are utterly Hard. 139, 
removed from being Evidence for want of 4. 
Integrity, ſo on the other Side the voluntary 
Confeſſion of the Party in Intereſt is reckoned 
the beſt Evidence; for if a Man's ſwearing 
for his Intereſt can give no Credit, he muſt 

certainly 


certainly give moſt Credit when he ſwears 

againſt itz bur then this Confefion muſt be ji 0 
O 
the 


voluntary and without Compulſfion ; for our 
Law in this differs from the Civil Law, that 
it will not force any Man to accuſe himſelf, 
and in this we do certainly follow the Lay 
of Nature, which commands every Man to 
endeavour his own Preſervation; and there- 
fore Pain and Force may compel Men to 
confeſs what is not the Truth of Facts, and 
conſequently ſuch extorted Confeſſions are 
not to be depended on. 


Dal. 415; Txz Examination and Confeſſion ſub- 
The 18, ſcribed by an Offender before a Juſtice of 
1 the Peace, is good and ſufficient againſt 
ſuch Offender, but it doth not amount to a 
Conviction until the Party plead Not Guily 

in open Court, becauſe the Trial ought to 

be ſolemn and of Record that determines 

; the Fate of Life and Death; but ſuch Con- 
feſſion in Caſes of Treaſon mult be proved 

by two Witneſſes, and ſuch Confeſſion ſo 

pro oved is only Evidence againſt the Party 

imſelf who made it, but cannot be made 

2 Hawk. P. C. uſe of againſt any others whom in his Exa- 
429. mination he confeſſed to be in the Treaſon. : I 


2 Hawk, P.C. A Witneſs examined before the Coroner Qu 
429 but upon the Trial is either dead or ſo ill I Th. 
Hal 5 d. that he is not able to travel, if Oath be made ¶ but 
263. of the Truth of this Fact, the Examination chat 
2 Keb. 19. of ſuch Witneſſes ſo dead or unable to travel, and 
1 Lev. 180. may be read; but the Coroner muſt fiſt I ano 
make Oath chat ſuch Examinations are the I £.,, 


. fame 


. * ; 
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ſame which were taken before him upon 
Oath, without any Addition or Alteration; 
becauſe the Examinations are in theſe Caſes 
the utmoſt Evidence that can be procured, 
the Examinant himſelf being prevented in 
coming by the Act of God. 


AnD much more ſo are ſuch n Krhage 55. 
Evidence and to be read on the Trial when it 2 Hawk. P. C. 
can be proved on Oath, that the Witneſs is 429- "WM 
fra and kept back from appearing by 1 P. C. 2 
the means and procurement of the Priſoner, 
for he ſhall never be admitted' to ſhelter 
himſelf by ſuch evil Practices on the Wir- 
neſs, that being to give him 2 of; - 


his own Wrong. 


So if Oath be made FOR a Witneſs ext: 2, N C. 2633 
mined, before the Coroner has been ſought 
for againſt the Trial, and thou gh all So 
vours have been uſed, yet 4 cannot be 
found, in ſuch caſe. his Examination may. be Koh. 55. 2 
read; becauſe I ſuppoſe it is to be preſumed uf 2 Hew. 
that the Witneſs is dead when he cannot be wy 26 
found after the ſtricteſt Enquiry. —_— vide 
 Alale's Hift. 
Ix an Wan againſt Paine for com- Fl. Cor. 1e. 
poſing and publiſhing a Libel againſt the late " I 1 16 
Queen Mary, which was called her Epitath. ? - 4, 165. on 
The Caſe was, that Paine wrote the Epitath, 1L. Raym.729 
but it was dictated to him by another, and Cars. ow 
that afterwards Paine put it into his Study, . 2 
and by miſtake delivered it to B. inſtead of 
another Paper. It came at length through 
ſeveral Hands to the Magiſtrates, who. ſept 


for 
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2 B. and examined him upon Oath, in the bet 
Abſence of Paine. B. died before the Trial as 
of Paine which -was at Bar, and the Court val 

would not allow the Examinations of B. to 
be given in Evidence, becauſe Paine was not 
reſent to croſs-examine, and though ti ; 
| vidence in Indictments for Felony in ſuch lic 

2 L. Raym. Caſe, by Force, of 2, 3 Phil. and Mary, Bl 

oy cap. 10. yet 'tis not ſo in Informations for ber 

Miſdemeanors in Civil Actions or Appeals 

of Murder. 
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= 4, | Gthly, Tur ſecond ſort of bbs ex ex- 
# | cluded from Teſtimony for the want of In- 
wy are ſuch as are ſtigmatiz'd. 


| Co. Lit. 6. 3. Now there are ſeveral Crimes that ſo ble- = 
= 2 Hawk. P. C. miſh, that the Party is ever afterwards uni Cr, 
_ CE. . to be a Witneſs, as Treaſon, Felony, and the 
ere 114% every Crimen falſi, as Perjury, Forgery, and tha 
the like; and the Reaſon is very plain, be- be 
cauſe every lain and honeſt Man affirming lou 
the Truth £ any matter under the Sanction a] 
and Solemnities of an Oath, is intitled to to 
Faith and Credit, ſo that under ſuch At- fee 
teſtation the Fact is underſtood to be fully un 


proved. 


Bur where a Man is convicted of Fall. for 
hood and other Crimes againſt the common i © 
Principles of Honeſty and Humanity, his WI 
Oath is of no Weight becauſe he hath not o 
the Credit of a Witneſs, and there is equal 8 
or greater Preſumption againſt him than can 
be on his behalf; for the Preſumption is 
| benign 


The Law of Evidence. 
benign and humane to every Man roduced 
25 a Witneſs, that he will not fallih or pre- 


varicate in Matters of ſuch Importance as all 
Affairs of Juſtice are. | 
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BuT where a Man is a notorious and pub- 
lick Criminal, this Preſumption fails him, 
and from thenceforth he is rather to be in- 
tended as a Man profligate and abandoned, 
than one under the Sentiments . and Con- 
victions of thoſe Principles that teach Probity 
and Veracity; and conſequently the pro- 
ducing ſuch a Man is perfectly ineffectual, gs 
becauſe the Credit of his Oath is overbalal. 
lanced by the Stain of his Iniquity. 


ITE common Puniſhment that works the Co. Lit. 6. 
Crimen falſi is being ſet on the Pillory ; and % fag 
therefore antiently they held the Law to be ,77 T,. 
that no Man legally ſet on the Pillory could B. R. as # 
be a Witneſs ; for they thought it a ridicu- Aaron Smith's. 
lous thing, and boding ill to a Cauſe when Evidence. 
a Perſon thus ſtigmatized appeared in Court — Ag 
to atteſt any thing; but the rigour of this is 2 Sali. 1 
reduced to reaſon; for now it is held that 1 L. Rays. 30. 
unleſs a Man be put in the Pillory pro Cri- Forte/cut'sRep. 
mine falfi, as for Perjury, Forgery, or the 
like, it is no Blemiſh to a Man's Atteſtation; 
for a Man may be pilloried for ſpeaking looſe 
and ſcandalous Words of the Government, 
which yet in doubtful and factious Times 
ought not to be taken as a Preſumption 


againſt his common Credibility. | 
wt "iS. {WM 
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Ney. 370, 380. Om attainted of Felony or Cheating after 
 Godb. 288. Sir a general Statute Pardon, was allowed to be 
8 good Witneſs, and ſo he is after Burning in 
Dur- 38. the Hand, which amounts to a Statute Par. 
1 Fal. 349. don, for by the Statute Pardon, every body 

ttuhat is within that Pardon is received into 


the Society as a Perſon of Credit, and no 


Man can be punifhed in his Reputation when 
the publick Voice has diſcharged him. 


2 Nun 47. Bur whether the King's Pardon diſchar- 

. ged him has. been a Queſtion, for ſome 

2 & 1, bold that the King's Pardon indeed takes 
away the Puniſhment, but deth not. remove 
the Crime; and the Turpitude of the Crime 
always remains in the Mind, and is ever a 
Preſumption againſd his Evidence. 


Hob. 88. Orkus hold! the King's Pardon reſtores 
M da, the Reputation, and: the Loſs of Reputation 
F. d. being part of the Puniſhment, the King's 
Ne 379. Pardon that can take: off the whole Puniſh- 
1 FA. 3%. ment muſt by: neceſſary Conſequence reſtore 
„ 222. the Reputation, and the King who is the 

great Preſerver of the Life, Liberty and 

Eſtate of — is the beſt Judge of the 
Conſequence of his Pardon. | 
So that if any Perſon guilty of thoſe 


Crimes by which Credit is boſt, be after- 
wards: pardoned, it muſt be ſuppoſed that 


he hath repented of his Fault, and hath re- 

turned to a better Mind, and therefore that 

Per i. his Evidence is not dangerous to the Life, 
Liberty 


. S_  . 
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Fact, which they atteſt; but thoſe are totally 
excluded by the Rules of the Civil Law, 
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Liberty or Eſtate of the Subject; and there- 


fore the Law is now held to be, that on Per- 
jury at Common Law .the Party pardoned . 
may be a Witneſs, becauſe the King has a 
Power to take off every Part of the Penalty, 


and fo diſcern whether 'tis fit the Offender 


ſhould be reſtored to Credibility ; but if 2Hawk. P. C. 


a Man be indicted of Perjury on the Statute, 132, 443: 


the King cannot Pardon, for the King is ex- 
cluded and deveſted of that Prerogative by 
the expreſs Words of the Statute... 


Ax Indictment of Perjury, and Verdict Ran. 32. 
thereon, and no Judgment entered, can't be! S4. $4. 
admitted to weaken the Credit of any Wit- 
neſs; for if there be no Judgment entered, 
the Allegata muſt be ſuppoſed defective, and 
a Man cannot be intended to make compe- 
tent Proofs upon inſufficient Allegations. 


5thly, InFiDELS cannot be Witneſſes, be- 2 Hawk. P. C. 
cauſe they are under none of the Obligations 434 _ 
of our Religion, and therefore they are not - 21 8 
under the Influence of the Oaths that we 85 Hal“, 
adminiſter; and where the binding Force of Hi?. P/ Cor. 
an Oath ceaſes, the Reaſons and Grounds of 2 Vel. 279. 
Belief are abſolutely diſſolved. i 


Bur Jews are daily allowed to be Wit- Few. 


neſſes becauſe they can ſwear on the Ola 7% Hi. Pl. 
Cor 2VJ0l. 272. 


Teſtament which is Part of our Belief, there- «, x., 314. 
fore their Oaths do induce a Belief of the Vern. 263. 


which ſeems a little partial in their ordinary 
| Methods 
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Methods of Teſtimony, and which ſays, 


Judei et Heretici contra Orthodoxos produci in 
JR Teftes nequeunt. 


8thly, PxsoNs Excommunicate cannot be 
Witneſles, becauſe by the Laws of the Holy 
Church ſuch Perſons are excluded from hu- 
man Converſation. Nay her Laws go fo far 


as to excommunicate thoſe who converſe with 


them, and conſequently they cannot be ad- 
mitted to receive any Queſtions from a Court 


of Juſtice; beſides they thought that thoſe 


who were excluded out of the Church, were 


a Perſons — — — — the 


Pope pretended to excommunicate Kings, it 


ſeemed proper to encounter his Faction with 
their own Weapons. 


Bor Perſons outlaw d may by Witneſſes, 
becauſe they are puniſhed in their Proper- 


ties, and not in 2 Loſs of their Reputa- 
tion, and the Outlawry has no manner of 


Influence upon their Credibility. 


As to thoſe who are excluded from Teſti- 
monty by the Want of Skill and Diſcern- 


ment, and they are Ideots, Madmen, and 
Children under the Age of common Know- 


nk they are perfectly 1 of any 
I | Senſe 
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Senſe of Truth, and therefore are plainly 
excluded. 


Cn1LDREN under the Age of 14 are not Hal. Hf. Pl 
regularly admitted as Witneſſes, and yet at * 8 
12 they are obliged to ſwear Allegiance in bes Ip. 6 N 
the Leet. There is no Time fix d wherein 7 5 4; 
they are to be excluded from Evidence, but 28. | 
the Reaſon and Senſe of their Evidence is to 2 Hawk. P. C. 
appear from the Queſtions ny 45? war. 
chem, and their Anſwers to a Moſch 2 

. 1 Str. 700. 

Wr come now to conſider the whole Scale 
of Probability; and to compare the ſeveral » 
Degrees of Evidence, one with another. All 
certairiſy (as we have ſhewn) ariſes from the 
Knowledge of a Man's own 5 Senſes by 


Intuition and comparing of his Ideas = 


Thoughts one with another. 


PROBABILITY. 


Proof of the Iſſue on whom. : 
PROBABILITY ariſes from the Agreement 
of any Thing with a Man's own Thoughts - 
and Obſervations from the Teſtimony of 

others who have ſeen and heard it. 


Aup here it is firſt to be conſidered, that 
in all Courts of Juſtice the Affirmative ought 
to be proved, for it is ſufficient barely to 
deny what is affirmed until the contrary be 
proved, for Words are but the Expreſſions 
of Facts; and therefore when nothing is ſaid 

L 2 to 
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to be done, nothing can be ſaid to be pro- 
ved; and this is a Rule both in the Com- 
Dig. Lib. 2. mon and Civil Law. The Civil Law ſays 
De. Probet. Probatio imponitur ei qui allegat, negantis autem 
| per rerum naturam nulla eſt probatio. 


Bur in a Caſe where the Affirmative is 
proved, the other ſide may conteſt it with 
oppoſite Proots, and this is not properly the 
Proof of a Negative, but the Proof of the 
ſame Propoſition totally inconſiſtent with 
what is Affirmed ; and therefore where the 
General Iflue is in the Negative, the Plaintiff 
muſt always begin with this Proofs, becauſe 
the Defendant cannot prove the Negative, 
and the Charge beginning by the Plaintiff, 
he muſt take it out of his Evidence; as if 
the Defendant be charged with a Treſpaſs, 
he need only make a general Denial of the 
Fact, and if the Fact be proved, he can only 
prove a Propoſition inconſiſtent with the 
Charge, and that he was at another Place at 
the Time when the Fact is ſuppoſed to be 


done, or the like. 


dor where the Law ſuppoſes the Matter 
contained. in the Iſſue, there the oppoſite 


Party muſt be put into the Proof of it by a ; 
Negative; as in the Ifſue ne unques accouple | 
in loyal Matrimony, the Law will ſuppoſe 5 
the Affirmative without Proof, Dy the L 


Law will not eafily ſuppoſe any Perſon to 
be criminal, and therefore in this Caſe the | 
Defendant muſt begin with the Negative. 


Ix 


mined on the part of the Producer, and then 


of it; but if the Plaintiff will not take out * 
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| In a Writ, of Right the Evidence mult 2 Laas 162. 


begin from the Tenant, if the Miſe is thus Hebei, 4b. 
Joined, Et Defend. ſe pon. in magn. Aſſiz. 8 1b. 23. 
Dom. Reg. et petit Recognitionem fieri utrum Cs. Eat. 182. 
ipſe majus Jus habeat tenendi tenementa cu 

pertinent. fibi et heredibus ſuis ut tenens inde, 

ficut illa tener: an pred* querens habendi 

eadem Tenementa cum pertinen” ut illa ſuperius 

pet. ſo that in this caſe the Defendant's Iſſue 

is in the Affirmative, and therefore the Proof 


mult begin from him. 
Tur Witneſs produced muſt firſt be exa- 


the other Side may examine him; and this is 
a Regulation that naturally follows the true 
Order of Things, for it is proper firſt to en- 
quire what a Witneſs can prove before you 
are to examine what hath not fallen under his 
Knowledge. | 


Taz Analogy of this Method is alſo ob- 
ſerved in Equity; for if the Plaintiff takes 
out a Commiſſion he ſhall have the Carriage 


Commiſſion the next Term after Iſſue joined, 
then the Nefendant may take it it out, and 
the Carriage belongs to him, for he that car- | 
ries the Commiſſion is firſt to produce and 
examine his Witneſſes, and he that is firſt 
to produce the Witneſſes is to have the Car- 
riage of the Commiſſion; and the firſt be- 
longs to the Plaintiff to prove the Allega- 
. e tions 
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dictory, 
for Things totally oppoſite cannot receive 
Belief from the Atteſtation of any Man. 
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tions of his Bill, and if he fails, the Defen- 
dant may prove his Anſwer. | 


Te firſt and loweſt Proof is the Oath of 
one Witneſs only, and there is that Sanction 


and Reverence due to an Oath, that the 
| Teſtimony of one Witneſs naturally obtains . 


Credit, unleſs there be ſome Appearance of 
Probability to the contrar x. 


Now that which ſets aſide his Credit, and 
overthrows his Teſtimony, is in the Incredi- 
bility of the Fact, and the Repugnancy of 
his Evidence; for if the Fact be contrary to 
all manner of Experience and Obſervation, 


ttis too much to receive it upon the Oath of 


one eee or if what he ſays be contra- 
removes him from all Credit, 


One Witneſs, Hearſay Evidence. 


'Trar which renders his Teſtimony doubt- 
ful is the Atteſtation of the ſeveral Circum- 
ſtances, and yet no Proof of any one of 


thoſe Circumſtances to fall in with what he 


atteſts; this may render ſuch a Witneſs (ſtand- 
ing alone without any aſſiſtant Proof) to be 
very much ſuſpected, and there muſt be 
great Confidence in the Integrity and Vera- 
city of the Man to believe many Circum- 
ſtances on one Man's ſingle Teſtimony, where 
it it were true there might be a e 

5 0 
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of concurrent Proofs to ſtrengthen and con- 


firm the Evidence. 


-* Anornzr Thing that would render his 


Teſtimony doubtful is, the not giving the 


Reaſons and Cauſes of his Knowledge ; for 


if a Man could give the Reaſons and Cauſes 
of his Knowledge, and doth not, he is for- 
ſworn; becauſe he is obliged to tell the 
whole Truth, and by conſequence he is of 
no Credit ; and that a Man ſhould know any 


Thing, and not tell how he comes to know “- 
it, is incredible. | | 


Tux ſame may be ſaid as to Perſons who 


take upon them to remember Things long 


ſince tranſacted ; for if the Matter be frivo- 


lous, they ought to tell the Cauſes of their 
Memory, otherwiſe the Memory is little to 
be credited; for they are rather to be ſup- 
poſed as raſh Perſons who take upon them to 

ly remember, 
than that they are really under the Awe or 
Conſcience of an Oath, for then they would 


ſwear what they do not 


be able to tell the Reaſon and certain Marks 


of their Remembrance. 


Axor Thing that may render a Wit- 
neſs ſuſpected, is in the Perſon himſelf; as 
if he who were Party to the Crime, ſwears 
for his own Safety or Indemnity, or be a Re- 


lation, or Friend to the Party, or the like; 


or be of a profligate or wicked Temper or 
Difpoſition 3 and the Weight of the Proba- 
bility lies thus; if you think the Bias is fo 
* > heel ſtrong 
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ſtrong upon him, as would incline a Man of 
his Diſpoſition, Figure and Rank in the 
World to falſify, you are to diſbelieve him; 
but if you think him a Man of that Credit 


and Veracity, that notwithſtanding the Bias 


upon him, would yet maintain a Value for 
Truth, and is under the Force and Obliga- 
tion of his Oath, he is to be believed. 


Tux Atteſtation of the Witneſs muſt be to 
what he knows, and not to that only which 
he hath heard, for a mere Hearſay is no 
Evidence; for it is his Knowledge that muſt 
direct the Court and Jury in the Judgment 


of the Fact, and not his mere Credulity, 


which is very uncertain and various in ſeveral 


Perſons; for Teſtimony being but an Ap- 


peal to the Knowledge of another, if indeed 
. he doth not know, he can be no Evidence: 
| Beſides, though a Perſon teſtify what he hath 
heard upon Oath, yet the Perſon who ſpake 


it was not upon Oath; and if a Man had 


been in Court and ſaid the fame Thing and 
had not ſworn it, he had not been believed 
in a Court of Juſtice; for all Credit being 


derived from Atteſtation and Evidence, it 


can riſe no higher than the Fountain from 
whence it flows, and if the firſt Speech was 
without Oath, an Oath that there was ſuch 
a Speech makes it no more than a bare 


ſpeaking, and ſo of no Value in a Court of 


Juſtice, where all Things were determined 
under the Solemnities of an Oath ; beſides, 


nothing can be more uncertain than the looſe 
and wandering Witneſſes that are taken upon 


the 
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the uncertain Reports of the Talk and Diſ- 
courſe of others. | 
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Bur though Hearſay be not allowed as z Hai. P. C. 
direct Evidence, yet it may be in Corrobora- 431. 


tion of a Witneſs's Teſtimony to ſhew that 
he affirmed the ſame Thing before on other 
Occaſions, and that the Witneſs is ſtill 
conſiſtent with himſelf; for ſuch Evidence is 


nn. 402. : 
1 Mod. 283. 


only in ſupport of the Witneſs that gives in 


his Teſtimony upon Oath. 


AxoTHER Thing that derogates from the 
Credit of a Witneſs is, if upon Oath he 


athrmed directly contrary to what he aſſerts; _ 


then if the Matter be Civil, you may give 


in Evidence the criminal Proceedings, and 


ſwear what he gave Evidence at the Trial; 
and this takes from the Witneſs all Cre- 
dibility, inaſmuch as Contraries cannot be 
true. 


Two Witneſſes. 


2dly, Tu ſecond Degree of Credibility 
is from the Oaths of two ſeveral Witneſſes, 
and is one Step higher than the Credibility 
that ariſes from the Oath of one Witneſs 
only; for here if they agree in every Cir- 


cumſtance, there muſt be two perjured, or 


it muft be true what theſe Witneſſes alledge 


and depoſe ; but if upon their Examinations 


they diſagree in Circumſtances, then they 
fail in their Credit, becauſe their Contra- 


ditions cannot be true. 
| | BvT 
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Bur if the Matter they atteſt were tranſ. 
ated long ago, then this is capable of x 
fair Anſwer, for it may be ſuppoſed that the 
little Circumſtances of Things might be for- 
gotten, and it ſeems more like a Story laid 
and concerted beforehand, if in every minute 
and particular Circumſtance they had both 
agreed and conſented in Evidence. 


Nga 


THERE are ſome Caſes in the Law where 
the full Evidence of two Witneſſes is abſc- 


lutely neceſſary z and that is, 


2Hawk.P.C. Frnsr, where the Trial is by Witneſſes 
256. only, as in the Caſe of a Summons in a real 

Action, for one Man's Affirming is but equi 

to another's Denying, and where there is no 

Jury to diſcern of the Credibility of Wit- 
neſſes, there can be no Diſtinction made in 
the Credibility of their Evidence, for the 
Court doth not determine of the Preference 
in Credibility of one Man to another, for 
that muſt be left to the Determination of the 
Neighbourhood ; therefore where a Sum- 
mons 1s not made and proved by two Wit- 


neſſes, the Defendant may wage his Law f are 
Non-Summons. 8 | i S.. 

1 Fern. 161. 2dly, Taz ſecond Caſe is in Chancery, 
2 Vern. 283. and that is, where there is but one Witneſs of 
3 Chan. Co): contradicting the Anſwer ; for there the Cre- i C: 
* dibility is equal, unleſs it appears from the th 
Nature and Face of the Fact, that the An- be 


ſwer is not to be believed, and the Courſe N 
<. ol 


The Law of Evidence. 
the Court in ſuch Caſe is to direct a Trial at 
Law to aſcertain the Credibility of that Wit- 
neſs by a Jury, which is the common Stan- 
dard on which the Credit of every Engliſo- 
man is to ſtand and fall in all Events. 


Two Witneſſes, contrary Proofs. 


zdly, Tur third Caſe where the Law re- 
vires two Witneſſes is in the Caſe of High 


reaſon; and this is not ſo much from the 


natural Juſtice of the Rule, that every Man's 
Allegiance is ſuppoſed till the contrary is 
proved, and the Negative of the Priſoner 
is equal to the Affirmative of one Witneſs, 
and thereſore the Treaſon ought to be proved 
upon him by two Witneſſes; for then the 
ſame would be good in Caſes of Felony, 
where every Man's Honeſty is preſumed till 
the contrary is proved, and yet there it is 
ſufficient to prove the contrary by one Wit- 
neſs; but the Law has appointed two Wit- 


155 


neſſes in this Caſe, becauſe a Court Faction Srar. 7 V. 3. 


might in many Caſes cut off their Enemies 2Hewt. P.C.- 


on ſuch Articles without a ſufficient Proof, 428, _ 


and now by the late Statute two Witneſſes 


are required to every overt Act of Treaſon. 


Stat. 7 W. 


Two Witneſſes were required in the Caſe Rey. 408. 


of Hereſy, becauſe this was tried by the 
Canon Law, and they followed the Rule of 


the Moſaic Law that required two Witneſſes ; | 


beſides, Hereſy was formerly reckoned Trea- 


fon 
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ſon, al therefore the Law did in ſuch Cafes 


require two Witneſſes. * 

e 

2 Hawk. Pl. Ix Treaſon for counterfeiting the common ¶ mu 
258. Coin, one Witneſs only is ſufficient, becauſe 

l _ 53 this does not relate to State Criminals, and ( 

H. Pl 262. there is no Danger of Oppreſſion from a Pro 

Court Faction. e = 


Hel.P.C.292. THERE are Caſes where the Trial is by that 
Witneſſes, and yet one Witneſs ſuffices, and 
that is on the 18 Eliz. where the Mother of 
a Baſtard Child is allowed Evidence to prove for 
the reputed Father; and this is for Neceſiity, 
becauſe otherwife ſuch ſecret Lewdneſs Mat 
would go totally unpuniſhed ; but then if {MS 


a Woman charges two Perſons ſhe loſes her Fro 
Credibility, that ſhe cannot charge either of e 
them; but if ſhe keeps conftantly ro the | 
charge of one only, it is a ſufficient Proof, Ir 
the Statute having ſet aſide the Common and 
Law in that Particular. they 
The Weighing of Evidence. Gi 

We come now to ſet the ſeveral Bounds of Wi 


Credibility where there are Cara Proofs. Pe 


Ix contrary Proofs if Men's forering can 
reconciled, ſuch Interpretation ſhall be 
put upon it as may make them agree, be- 
cauſe every body ſhall be ſuppoſed to ſwear 
the Truth, and no Man ſhall be intended to 
| ſwear a manifeſt Pequry's therefore that Con- 
ſtruction 


De Law of Evidence. 
ſtruction ſhall be taken that would make 


them agree, rather than ſuch whereby _ 


non MI muſt neceſſarily oppoſe each other. 
_ Onz affirmative Witneſs countervails the 
a Proof of ſeveral Negative, becauſe the At- 


aſo; for the Negatives may commonly be, 
by that they know not of the Matter ; the Af- 

firmative ſwears that it is, and ſo the Af- 
frmative may be true and the Negative alſo 
for the Thing that the one ſwears may be 
true. though the other knew nothing of the 
Matter ; but where the Affirmative and Ne- 


Propoſitions, the Evidence is to be weighed 
according to the Rules hereafter mentioned. 


Ir there be two Witneſſes againſt two, 
ind no Preponderating as to their Number, 
they are to be weighed as to their Credit. 


Ir a Witneſs be produced, and another 
be produced as to his Credit, his Credit is 


oppoſite Witne 


Ir a Witneſs be nk and ad be 
produced in Deſtruction of his Credit, and a 


_ Third be produced to ſupport his Credir, 
was the Credit of the firſt Witneſs is to be ſup- 
| ro Ported in proportion to the Credit of the 
on- irſt and third Witneſs to the ſecond. 
ion | 


frmative may ſwear true, and the Negative 


gative oppoſe each other in contradictory 


leſſened in 2 to the Credit of the 


Taz. 
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from his State and Dignity in the World, for 


 Perury, than that it ſhould lie upon a Ma 
_ Wholly indifferent and unconcerned. 


5 not appear ſo diſtinguiſhing in their Obſerve 


Tu Credit of a Witneſs is to be jud 


Men of eaſy Circumſtances are ſuppoſed 
more hardly induced to commit a manife 


Perjury. 


THrx1R Credit is to be taken from ther 
Principles, for Men atheiftical and looſe t 
Oaths are not of the fame Credit as Men d 
good Manners and clear Converſation. 


Tam Credit is to be taken from thei 
ect Indifference to the Point in Queſtion; 

or we rather ſuppoſe that the Favour ang 
R to a Relation may draw a Man into 


Tr Witneſſes: are equal in Number and 
Credit, their Diſcernment muſt ariſe from 
their Skill, and will appear from the Rer 
ſons and Accounts they give of their Know B 
| ledge; for if one gives more plain ant Wit 
evident Marks and Signs of his Knowledge thei 
than the other, he is rather to find Credi I e 
for the Memory of the other Side ſeems Kin 
more faded, and therefore they appear more ©! 


raſh in taking it upon them, at leaſt they do 


tions as thoſe who give the Marks and Sign Freſ 
of their Memory. ot, 
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In Caſes of Treaſon or Felony no Wi- 2 Hai. P. C. 
neſſes are ſworn againſt the King; and the 434. | 
Reaſon ſeems 'to be becauſe Men think it 1 1 
Act of Piety to ſave the Life of a Man, and 2 5 
therefore may ſtretch a little beyond their 9. 3 wg. 79. 
Knowledge, and for that Reaſon are not ad- | 
mitted to hurt their Conſciences by ſwearing ; 
and therefore it ſeems hard to make any uſe 
of this Rule of Law to depreciate the Afﬀir- 
mation as if of leſs Value than an Oath; 
for the Party affirming declares he was wil- 2 
ling to take his Oath and cannot be admit- N 
ted; ſo if no Advantage be taken of tbe | 
Authority of an Oath above that of a naked 1 Sd. 211. 
Affirmation, for that were to turn the Rules | 
of Law into Oppreſſion and Injury: Where 
there is only Judgment of Member, there. 
Witneſſes are to be admitted againſt the 
King, becauſe the Reaſon of the Rule does 

fron Wl not extend to ſuch Caſes, 


724 By the now Law in Caſes of Treaſon the 1 4. cap. 9. 
\ ani] Witneſſes againſt the King are admitted to 
ledge their Oaths, becauſe this Rule was abuſed in 
redu i che late Reigns to derive a Credibility on the 
ens} King's Witneſſes as being upon Oath, the- 
mot] Contradicted by Men of better Credit upon 
their Words only. en 


Preſumptions violent and probable, now e 7 1 
fy: Factum. 1 2 
- Havinco ſpoken of living and written Preſumptios 
Evidence, we now come to Preſumptions; #41. 
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1 Inf. 6. 6. 
Hai. P. C. 


138. 


De Law of Evidence. 
as it is defined by the Civilians, it is Con- 
jedtura ex certo figno proveniens que alio ad. 


ducto pro veritate habetur. When the Fact 


itſelf cannot be proved, that which come; 
neareſt to the Proof of the Fact is, the Proof 
of the Circumſtances that neceſſarily and 
uſually attend ſuch Facts, and theſe are called 
Preſumptions and not Proofs, for they ſtand 
inſtead of the Proofs of the Fact till the con- 
trary be proved. Raps; 


Tusk Preſumptions are twofold, violent, 
or only probable ; for the light and raſh Pre- 
ſumptions weigh nothing, and therefore they 
cannot come under Conſideration. 


Or violent Preſumption; and that is when 


_ Circumſtances are proved that do neceſſarily 


attend the Fact. 


As if a Man be found ſuddenly dead in a 
Room, and another be found running out in 


Haſte with a bloody Sword. 


Tunis is a violent Preſumption that he is 
the Murderer, for the Blood, the Weapon, 
and the haſty Flight, are all the neceſſary 
Concomitants to ſuch horrid Facts, and the 
next Proof to the Sight of the Fact itſelf, is 
the Proof of thoſe Circumſtances that do 
neceſſarily attend ſuch Fact. 


Ir a Man gives a Receipt for the laſt Rent, 


the former is preſumed to be paid, becauſe 


2 Man is ſuppoſed firſt to receive and take 


1 
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Seals from Deeds. 
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in the Debts of the longeſt Standing; eſpe- 
cally if the Receipt be in full of all · De- 


mands, then *tis plain there were no Debts 
ſtanding out; and if this be under Hand and 


Seal, the Preſumption is ſo violent, that the 
Law admits of no Proof to the contrary ; 


becauſe that were to let a Man invalidate his 
own Deed, which our Law doth not permit; 
for here though the Payment of the Money 
is not proved, yet the Acquittance is pro- 


ment. 


Every Preſumption un more or leſs violent © 


according as the ſeveral Circumſtances ſworn 


do more or leſs uſually accompany the Fact 2 


to be proved. 


| - Is there be an old Deed, and Poſſeſſion 


has always gone along with that Deed, tis 


a violent Preſumption of a Right though the 


Livery be not actually proved; for though 
the F Ut of Livery is not proved, yet the 
Circumſtances uſually attending ſuch Facts 


are really proved, that is, the old Deed and 


the conſequent Poſſeſſion. 


ISSUES. 


W make now to the ſeveral Iſſues in each 
Particular Action; and firſt to the Iſſue of 


Non eſt Fuctum, and we have already con- 
ſidered what is the legal Conſequenee of In- 


terlineations, Raſures, and the . off 
N 3 


ved, which could not be without ſuch Pay- 
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Axp now, we are to conſider what other 
Evidence is proper upon this Ifſuc. 


5 Co. 119. 6. Ir an Obligation is delivered to the Uſe 
_— 5% of another, and he diſagrees to it, by this 
Ds. ig the Obligation has no Force, and he can 
2 Leen. 110, Never agree to it afterwards, and therefore 


171. this is no Deed, and may be given in Evi- 
NewBexd!75+ qence on Non off Fatum. Mes 
contra. r 

Non eſt Faftum. 


2Rel. 45.683. Ir a Man ſeals an Obligation and com- 
ar 121 mands another to keep it till certain Condi- 
. 7" tions are performed, and the Bond is deli- 
" | -  vered to the Obligee before they are per- 
formed, this could never be his Bond ' till 
thoſe Conditions were performed, and there- 
fore this ſpecial Matter may be given in Evi- 
dence to prove Non eſt Fadtum. 


2 Rel. 4h. _ AND upon Non eft Fadtum, if the Witneſſes 

677. fl 24- prove Delivery at another Place than where 

it bears Date, it doth not warrant the Iſſue; 

for this is a Teſtimony contrary to the plain 

Words of the Deed, and therefore no Proof 

23 C 4, 5- of the Deed in queſtion. Quære tamen, for 

the Place where the Deed was made is no 
material Part of the Dee. 


5 ; Co. 119. 6 Is Debt againſt two, and Noneſt Factun 
Cre. Fa. 152- pleaded, it is proved the Deed of one of 
2 „. hem and not gf the other, the Iſſue is main. 


657. #. 26. tain'd, for a joint Action charges ei 


who delivered the Deed is unlearned, and the © lawd. 6b. 


_ nor to be accounted his Decd. , 


wed iQ alledoe d in the Declaration; ſo that if 


De Law of Buideice 


the whole Debt, and when the Iſſue is found 
that it is the Deed of one, it amounts to the 
total Cauſe of Complaint alledged in the De- 
claration againſt that Perſon, and conſequent- 
ly the Plaintiff ought to recover = him 


n he is boved to be his Debtor. 


Urox Non eft Fadtum you may RA, Not 5 — 7. 38, 
letter'd, in Evidence; for when the Perſon 2 Ce. 9. 


Deed is read and expounded to him in ano- 
ther Senſe than that which the Deed really 


contains, then did not the Party agree to the 
written Deed, tis not the Expreſſion of _ 


Ir has been a Queſtion whether Riens 0 5 H. 5. 8. 
per le Fait, may be given in Evidence: upon 2 ö 6 
Non eft Faltum; for on the one ſide it may be 3, * 77˙ 
ſaid that on Non eſt Factum, the Operation of 
— Deed is not in Debate, but whether the 
arty Ggn'd, ſeal'd and delivered the Con: 


the fential Part of that ſort of Contract be 
proved, they take it to be a Proof of the 
3 others 3 that where a Deed is 
no Effeck to paſs any Ri ht, it is utterly | 
yoid and of no Effect, as ff a Man accepts” 
a Leaſe of his own Lands by Deed Polt; 
and where a Contract is void and of no Ef 
fect, i 1 18 reputed no Contract tall 1 n 


4A ada 60 Deni to Nun and abe 
Plaintiff declares af an Obligation to Ralph, 


. yo Non ft Faftum pleaded, it can't be 


> found 


164 
Poſt. 169, 


170, 


9 E. 6. 60. 


2 Co. . 


Rol. Rep. 
188. 
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found the Deed to Randolph, for Randolph 


and Ralph are different Chriſtian Names, and 


cannot denote the ſame Perſons ; ſo *tis of 
Edward and Edmond. 

Ix a Deed be erirolled you ſhall not plead 
Non eſt Fallum, for by the Acknowledgment 
of the Party it appears to be the Party's 
Deed; for there is that Credit given to the 
Tranſactions in a Court of Juſtice, that the 
Party ſhall never ſay he did not acknow- 
ledge it; ſo that though this Deed be no 
Record (that is no Act of the Court in the 
Deciſion of Right and Wrong) yet it is in 
Court, and ſo far to be credited that the 
Party ſhall never deny the being of ſuch a 
Deed; but the Party may avoid the Opera- 


tion of fuch a Deed by pleading Riens paſſa 


per le Fait. 


Ix a Man was- blind and the Deed miſread 
to him, he may plead Non ef Fadtum, and 


ſuch Evidence will maintain the Iflue, for 


then tis indeed none of his Contract. 
A Stranger to a Deed ſhall not plead a 


general or ſpecial Non eft Factum, as that the 


20 Ed. 4, 1. a. Seal is ſevered from the Deed, and int, 


Sc. but he ought to plead Riens paſſa per le 


Fait, for a Man ought to try the Validity of 
a Stranger's: Deeds no further than they re- 


gard his own Intereſt, and therefore he can- 
not deny the being of ſuch a Deed, but only 


the Operation of it as to himſclt. 


Tus 
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Infancy in Evidence, but he muſt plead it, — Roym. 


reputed. to have a contracting Power for his 


of the Huſband ; and therefore at the time 


on Non eft Factum, for the only Point in Iſſue P/wd. 66, 
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Tux Plaintiff declares of a Bond dated SH 414. 
the 24th upon Non eſt FaZum, the Jury find 3 4. 

a' Bond dated the 24th and delivered the “4. 136. 
27th, this is a finding of the Deed declared. 


 Uron Non eſt Fafium a Man cannot give Ce. 119. 


and conclude to the Court with an Hoc pa- þ/2.,, 668, 
ratus eft verificare, for the Infant is in Law Mor 43. 


own Benefit, and to bind all the perſonal 
Eſtate which is his own, and Pack — has 
Power to avoid his Agreements or not; and 
therefore this cannot be ſaid to be a void 
Agreement, and ſo the Iſſue is not proved 
by this Evidence, ſince the Iſſue denies. any 
Agreement at all. n 


Bur Coverture may be given in Evidence 4 H. 4. 30. 
gn Non eſt Faftum, for the Wife has no Will 
of her own, but is ſubject entirely to the 
Power of the Huſband, and he is to make 
all Agreements that bind the Perſonal Eſtate 


of the mak ing it is no Deed at all. 
A Man cannot give Dureſs in Evidence 5 Co. 119. } 


and the Controverſy on non eſt Faftum is 
whether the Deed declared on be the Act of 
the Party; ſo that when the Act is proved 
to be done, the whole Matter denied by the 
Defendant is proved to the Jury; but if 
there be any other Circumſtances to deſtroy 
— M 3 that 


' muſt be ſhew'd to the Court, that the Court 


The Law of  Evidences 
that Act and avoid its, binding Force, that 


may judge, and net the Jury; whether they 


5 CC. 119. 


are ſuſficient to avoid that Deed. 


Wurkk an Act of Parliament declares a 


Bond to be void, as Sheriffs Bonds againſt 
tthe Stat. of 23 H. 6. and uſurious Bonds 
Heb. 166. againſt the Statute of 13 Kuz. yet this Mat- 


ter cannot be given in Evidence on Non eff 


3 Co. 59. 


Fattum, but muſt be ſpecially pleaded and 
ſhewn'to the Court to judge of; for where 
a Statute declares a ſolemn Act to be void, 
it is not to be conſtrued ipſo fas void, but 
to be voided upon Appearance to the Court 


to be Within the Circumſtances mentioned in 


the Stitute ; for it were prepoſterous that the 
Statute ſh6uld be referred ro the Jury that 


are not Judges of the Law. | 


LE. 9.10. 
Meer 43. 


ng. 


x Co. 119. 


Ir the Deed be only voidable, the genera 
Rule is, that you muſt conclude to the 


Court with Judgment, / atio, becauſe the 
Court may judge whether you have offered 
ſuch matter as will amount to the avoiding 
of the Deed ; and the Law is the ſame whe- 
ther voicable at Common Law, or void by 


| Act of Parliament. 


Wr the Controverſy relates to the 
Signing, Sealing and Delivery of the Deed by 
the Defendant, he pleads Non eſt Faftum 
generally; but anciently where the Deed 


was ſigned, ſealed and delivered, yet was 
originally void by matter debors, as by rea- 
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Right in the Thing transferred by the Deed, 


or became void afterwards: by Raſure, Inter: 


lineation or Addition, there the Defendant 
muſt have pleaded the Matter ſpecially, and 
concluded int non eff Factum, and this was, 
that the Plaintiff might be appriſed to the 


Point of Defence; for fince there are ſo 


many various Ways to make the Deed null 


and void, if all of them might be given in 
Evidence upon the Non eff Fai#um generally 
pleaded, they thought that the Plaintiff could 


never come prepared to falſify the Evidence 
of the Defendant, and fo might be liable to 


2 Surprize when he had Right; and there- 


fore they thought that Notice muſt be given 


of ſuch foreign Matters as theſe, if you 


would have them given in Evidence. 


AxvorHER Reaſon why this ſpecial Con- 
cluſion with an Mint non eft Faftum was an- 
ciently referred to the Court was this, be- 
cauſe it generally contains matter of Law, 


which if it had ariſen upon Proof of the 


Fact, is to be referred back to the Court by 
Demurrer to Evidence or ſpecial Verdict, 
and therefore it is very reaſonable, that the 


Doubt of Law ſhould be offered to the Court 


originally; but at this Day the Law is other- 


r 
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ſon of Coverture, or becauſe the Party had no 14 KH 4. 30· 


Ir a Man pleads, Delivered as an Eſcrow, 3 K.;. 142. 


and concludes ſpecially Mint non eſt Tatum, 


the general Way is to put it to the Jury, 
becauſe it is in Effect to ſay there was no 
60A M4 Deed 


168 


Noy 113. 


175 Moor 30. 


Dali. 105. 


The Law of Evidence. 


Deed at all; but they may put it to the 


Court, by an Hoc paratus eſt verificare, be. 
cauſe the Court judge whether he exhibited 
ſuch Matter as will make the Deed of no 


Effet at all, and therefore ſuch. a Pleading | 


as this is not ne to by vicious. 


Ke if you plead a breaking of 2 Seal, 


razing or any addition after Delivery, you 


may conclude Mint non eſt Fadtum, but the 
better Pleading has been reckoned to con- 
clude to the Court with Judgment, '/ ao, 
becauſe the Deed is not ſo apparently void, 
but that it ſeems neceſſary to put it to the 
Court, whether thoſe are Circumſtances that 
would avoid it, or he muſt give it in Evi- 
dence on Non eff Factum, for | ic diſproves the 


Deed. 


Sid. 450. 
Gifford and 


Perkins. 


Cro. El. Soo. 


Ix VER pleads that the Obligation was 
made to another, and not to the Plaintiff, 
this is ill, becauſe it amounts to the * 


Iſſue of Non eft Factum. 


Ir a Man pleads Quod fafum predif. was 


made and delivered without Date, and that 


the Plaintiff added a Date, and int non eſt 


Factum, this is nat good, for at the begin- 


ning of the Plea, he confeſſes it to be his 


Deed, and to be made and delivered by 
him, which at the latter End he denies, 


and fo it is repugnant. 
Ir a Man confeſſes the Obligation, and 


pleads an Acquittance, he cannot conclude 


Yin 


The Law of Evidence. 


Nut non eſt Faftum, but Judgment / atio, 


for it is really his Deed, tho' it be avoided 
by a contrary Agreement, which muſt be 
exhibited to the Court to judge of, ſo that 
the Validity and Eſſence of a lwfol Contract 
may be ſeen by the Court, before the Truth 
of the Fact be called in 2 before the 


Jury. 
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A Man declares of an Obligation made to 16 H. 7 7. 
himſelf, and on Non eſt Fadtum pleaded, the Sid. 450. 


Jury find an Obligation made to another of 


the ſame Name, this warrants the Iſſue, for 
the only Queſtion in this Action is, whether 


the Deed proferred in the Declaration be the 


Deed of the Defendant; for if it were his 
Deed, ſealed and delivered to another than 
the Plaintiff in the Action, he ought to con- 
feſs the Truth of the Deed, and avoid it by 
an g the ſpecial Matter, 


Taz ſame Law if they find the Obliga- * Hs 41. 


tion made to the Plaintiff and another, and 
that he brought the Action as Survivor; but 


here the Defendant __ demand Oper and 


Demur to it. 


Bur where 3 wrong Party is ſued, that 


bears the Name of the Obligor, he may plead | 


Nen eſt Fafiym, for then it is nat any Deed 
at all of his. 


Tu x Plaintiff brings an Action againſt 


Dyer 259. 


M. S. on Non eſt Factum the Jury find a Pe- 2 oy. 558, 


fial Verdict, that V. S. entered into an Obli- 64 
gation 


Ow. 48. 


196 The Law of Evidence. 


Perk. 17. gation to the Plaintiff, by the Name of 7. g. 
—_ "97: this is found for the Defendant, becauſe the 
i. 13, Jury do not find it the Obligation of V. $. 
For tfie Jury cannot take upon them any 
Pad contrary to the Specialty put in Iſſue, 
and by the 8 it e 6 be the 

Deed of T. S. 


J . 6. 9.3. Ir the Defendant ds Non ef Fattun, 
and further Demurs upon the Obligation, 
the Demurrer is void, becauſe no Man is 
allowed a double Plea, to alledge the Fad 
to be falſe, and that the Charge is contrary 
to Law, but he muſt rake one Plea that he 
thinks moſt advantageous ; for if he ſhould 
be allowed ſeveral Ways of Defence, it would 
multiply Contention infinitely, as we find by 
the Practice of the Chancery, where they 
judge upon innumerable Citcumſtances, and 
never reduce the whole Weight of the whole 
Caule to one Iſſue. * | 


Latch 125. De BT againſt G. B. Executor of J. B. ona 
Bond made by J. B. the Defendant pleads 9u:d 
Scriptum prædict. non eff Faktum ſuum, where- 
as he ought to have ſaid, Non eff Fafum 
J. B. Aſter a Verdict, this was held to be 
good, becauſe (his) ſhall be intended his, 
that the Plaintiff declares on, and that was 
the Bond of the Teſtator, ſince the Jury in 
their Verdict have confirmed the Relation to 
that Bond in the Declaration. 


i Ce. 26,27. On Non ft Faftum generally pleaded, a 
_— Man ny give the ſpecial Matter in Evi- 
| dence, 


The La , Evidence. 

dence, as Razure, Interlining or Addition, 
for it is not neceſſary to plead any Matter or 
Thing ſpecially, but what is exhibited to the 
Court, to judge of, and ſuch Plea concludes 
with an Averment, That you are prepared to' 
verify ; and the Reaſon is, becauſe it ſeems: 
incongruous, to make that abſolutely necef- 
fary to be ſhewn to the Court, which is 
ſhewn to them in vain, and that doth not 
come under their Judgment; now when they 
ſhew that the Deed is void, you ſhew that it 
is none at all, which amounts to the general 
Iſſue of Non eſt Factum, and therefore you 
muſt conclude not to the Court, but to the 
Country; from whence it follows, that it 
cannot be abſalutely neceſſary to ſet it out to 
the Court, fince it is concluding to the Jury, 
and not offered for their Judgment and De- 
termination, SES 


Is Debt on Obligation, the Defendant i Rel. 4. 
pleads generally Non eff Fadtum, he may 6383. 
give in Evidence the ſpecial Matter to 
prove that it was not his Deed, as that he 
ſealed it, and commanded B. to keep it, 
till Conditions performed, and that the 
Plaintiff took it before Conditions were 
performed. OY 


Ir two Men are jointly bound in an Obli- 1 84 420. 
gation, and one only is impleaded, on Non Co. Lit. 283.4. 


et Fadtum, he cannot give this in Evidence, Co. 119. 

for he did ſeal and deſtver the Deed, and ſo 

he hath contraſted though not ſolely, and 

this ought to be pleaded in Abatement, 
. | otherwiſe 


72 


2 Vent. 151. 


the Difference is, that 


of the Contract, 
K 


Law of Evidence. 


otherwiſe it ſhall be intended that he is a 
lawful Defendant, having admitted himſelf 
to be ſo, by 
Debt, and he other ſhall be intended not 
to have ſealed, or if he did, that he | is dead, 
and the Covenant ſurvives. 


Bur if a an Aſſumpſit was alledged to be 
made by one, and upon Iſſue they prove a 
Contract made by two, this ſeems not to 
maintain the Declaration ; and the Reaſon of 
upon every Contract 
with Solemnity, there is a Profert made of 
it to the Court, ſo that it appears to be the 
ſame in the Declaration and in the Evidence, 
and if there were a material Variance, it 
might be taken Advantage of by the De- 
murrer; but where there is no Profert made 
there the Defendant doth 
not know what the Plaintiff intends to prove, 
and therefore he muſt prove the ſame Con- 
tract that was alledged in the Declaration, 
without any ſubſtantial Variance, and nothing 
can be inferred from the Defendant's plead- 
ing in Bar to this ſole Contract, for he did 
not know till he comes upon the T rial, that 
the Plaintiff intends to * him with a 
J oint Contract. 


In Debt upon 


an Obligation, the Defen- 


dant pleads that there was a Schedule an- 
nexed to this Qbligation, the which Schedule 
is diſannexed to the Obligation, and Vin. 
non eſt Fattum, this is not good, for here he 
confeſſes the Need, ** avoids it by ſaying 

not 


the pleading in Bar to the 


The Law of Evidence. 


not that the Deed itſelf is altered, for then it 


were not his Deed, but by ſaying that the 
Appendices relating to the Deed are altered, 
which confeſſes the Deed, and therefore can- 
not in the ſame Breath be denied; but this 
is a good Plea, if he had concluded to the 
Court with Judgment , a#to, for it allows 
that there was ſuch a Deed, but at the ſame 
Time declines the Plaintiff's Action by ſay- 
ing that he himſelf altered the Appendices 
thereunto relating. 


Bur on Non eſt Factum, if the Seal were 


broken off after Plea pleaded, it is the Deed 


of the Party. 
Solvit ad Diem. f 
2dly, Tur ſecond Iſſue is that of Solvit 


ad Diem; and to explain this Iſſue, it is to 


be conſidered, that when any Contract is 
founded on a Specialty, it cannot be diſſol- 
ved but by Specialty; for every Contract 
muſt be diſſolved by the ſame Solemnity and 
Notoriety that it was made, otherwiſe, there 
s more Evidence to ſuppoſe the Continue 
ance of the Contract, than the Diſſolution 
therefore on a ſingle Bill you cannot plead a 
naked Payment without a Diſcharge in Wri- 
ting, becauſe there is a ſolemn Contract by 
which you are charged, and there cannot be 


any Diſcharge but by Matter of equal Solem- 
nity z but you may plead Payment at the 


Day, becauſe the Condition is contained in 
the very Contract itſelf, and upon that Mat- 


3 | ter 
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2 Sid. 41. 


- 
Mat” 
Eguity Caf. 


145. fl. 3. 
vid: Poſt. 


Moor 68. pl. 
183. 


2 Za. LL 3. 


Lit. Rep. 54. 
Hetley 46. 
2 Keb. 249. 


The Law of Evidence. 
ter of Fact, the Force of the Contract de- 
pends, and when you dil-harge yourſelf by 


Fading the Act required in che Condi mien 
then is the Contract diffplved by ſornething 


ariſing opt of the Contract itſelf, which is 


the fame thing as if it were diſſolved by: 


Contract of equal Soferamity. 


Wukkk I am bound to pay a Sum d 
Money to two, Payment to any of them is 
ſufficient, becauſe a Man cannot pay the ſame 


to two ſeveral Perſons. 


W LE to a " SAR] eſpecially if ke 
has the Bond in his Cuſtody, js good; for 


the Payment to another for me, is a Pay: 


ment to me, and he appears to be deputed 
to receive this Money, by having the Bond 


in his Cuſtody. 


Comnpirlo to pay 8 to 1 Obligee, 
and the Pariſhioners of Dale at ſuch a Day 
Payment to the Qbligee and two of the Pz 


_ iſhioners is well enough, for this anſwer 
— Candition ſince two is mo 2 Num- 


Cop iraov to pay ten Pounds to A. ti 
a good Performance to pay it to his Deputy, 
nam Quiequid agitur per alium ogitur per ſe 


Tax Payment to the Scrivener who ba 
che Bond is prima Facie à good Payment, 
becauſe he appears to be intruſted lan 


ir, and tharefore an ſuch Evidence the Mo 


ney 


formed in the other Caſe, 


P ounds, Defendant pleaded that after che f. 
Day of the Writ . 

apud, Sc. he paid to the Plaintiff ſixty 
Founds, Parcel thereof which he received ; 2 
Judgment de Brevi, Sc. upon ſpecial De- 
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ney is preſumed to have come to the Party's 

Hands; but if it be proved on the other 

Side, that the Scrivener broke, ſo that the 

Money was never paid to the Plaintiff, this 

is no Payment at all to the Plaintiff; but 

where a Man gets Judgment, Payment to 

his Attorney is well enough, for he is not 

only intruſted, and put in the place of the 

Creditor to get Judgment, but to take the 

Effect of that Judgment, and fince the At- 

torney might take out Execution, he may 

take the Payment of the Money inſtead of 

the Execution, therefore the Debtor ought ta 

be indemaified by the Law. 

1 . 
Taz Condition was to pay Money at a L 142. 

certain Day and Place, and Payment was _—_ 954. 

made before the Day, and an Acquittance C. EA 142. 

given in Evidence; this was adjudged, not N. B. This 

to maintain the Ifſlue, becauſe the preciſe Point now ſet 

Day is Parcel of the Iſſue; but it is there ſaid _— omg 

they ought to plead the Payment ſpecially, cap. 4 Engl. 

and the Acceptance of the Plaintiff ; but 6 Ar. cap. 

where the Solvendum of a Bond is Future, 10. Tig. 

a Man may plead Payment before the Day, 

and that nothing is in Arrear, becauſe the 

Day is gone, and taken away by ſuch Pay- 

ment, but the Condition is not actually per- 


TRE | Cre. Bl. 884. 
DepT on an Obligation of two hundred Cocbroot and 


aſed, viz. ſuch a Day, D-. and Stad 7 


Dial f. chay. 


murrer, 


Dy. 25. 8. 51. 


The Law of Evidence. 


murrer, adjudged for the Plaintiff, becauſe 
the Defendant did not ſhew any Acquittance 
or Releaſe, proving this Payment, which if 
he had done, the Writ would have abated 
for the Whole; but ſince he did not produce 
any Deed of Acquittance, his Plea ſhall be 
no more than a naked Averment, which can 
never overthrow any Obligation which is of 
an higher Nature, and conſequently cannot 
abate the Writ which is founded on it. 


In Debt on a ſingle Bond, Payment with- 
out Acquittance is no Plea; for the Bond 
being a Contract with Solemnity, cannot be 


| avoided by a bare Averment which is inte- 


s Co. 117.6. 


riour in its Nature to it; otherwiſe in Debt 
on an Obligation with Condition, for there 
by the Nature of the Contract and the expreſs 
Agreement of the Parties, Performance of 
the Condition is to be a full Diſcharge of the 
Bond; fo that if the Performance be pleaded 
and proved, *tis a full Bar without producing 
any Deed of equal Solemnity with the Bond 
to overthrow it. NM 


Ix Debt on an Obligation of ten Pounds, 
the Defendant pleads that one H. was jointly 
bound with him, to whom the Plaintiff} had 
made an Acquittance bearing Date before the 


Bond, but delivered after it, in which he 


acknowledged the Payment of twenty Shil- 
lings in full Satisfaction of the ten Pounds, 
and adjudged a good Bar; for if a Man 
acknowledges himſelf ſatisfied by Deed, it is 
good againſt him, though he has received 

1 . nothing, 


oY Su OO 1 1 n A. 
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The Lau of Evidence. 


nothing, ſince he ſhall not be allowed to 


contradict what appears under his Hand and 
_—_— - 


Conv1T10N to pay ſeventy Pounds, viz. Cro. El. 28 1. 
Fox and Lee. : 


thirty-five Pounds at one Day, and thirty- 
fire Pounds at another Day at the Temple 
Church; the Defendant pleads Payment of 
the ſeventy Pounds at Ludlow, ſecundum for- 
nam et effefum ; and held good, reddendo 
fengula ſingulis, as if he had pleaded payment 


of the ſeveral Sums at the ſeveral Days. 


DrzT on a Bond by a Biſhop, the Defen- 22 Ed. 4. 25. 


dant pleads he paid the Money at the Day, 
to J. S. Bailiff of the Plaintiff, and by his 
Command, and avers that this came to the 
Ule of the Biſhop ; this Averment makes the 
Flea double, for if the Bailiff receives this 
by Command from the Biſhop, though it 
does not come to the Biſhop's Uſe, yet tis 
a ſufficient Diſcharge to the Defendant. 


Pere, whether a double Plea, for, that 
ir came to the Uſe of the Biſhop, ſeems to 


be a Surpluſage. | 


Drar bpon a Bond, the Caſe was, that the Ces. Ft. 68. 
Defendant did owe to the Plaintiff a certain 2 Sr. 1194. 


Sum of Money by Bond, and certain Money 
for Waresſold, and at the Day of Payment on 
the Bond, he tendered the Money according 
to the Bond, which the Plaintiff accepted, 
ſaid ir ſhould be for the Book Debt, and not 


for tlie Bond Debt, bur the Defendant ſaid he 


gh paid 


Condition pl. 
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Cre. Jac. 5 8 5. 
Sandbank and 
Tarvey. 
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paid it on his Bond, and no otherwiſe ; bur 


the Plaintiff croſs'd his Book, and brought 
Debt on the Bond; and adjudged againſt 


him, for the Defendant is to appoint the 


manner of Payment. - 


Is Debt on a Bond of two hundred 
Pounds, conditioned to pay one hundred and 
five Pounds, &c. the Defendant pleads Pay- 
ment of the aforeſaid Sum of one hundred 


Pounds at the Day; the Phintiff replies, 
quod non ſolvit pred. one hundred and five 


Pounds, e- 32 Sc. and it was found 
for the Plaintiff, and Judgment given for 
him, which was afterwards reverſed, becauſe 
the Plaintiff and Defendant do not join in a 
Point, and therefore there is no Iſſue nor 


Verdict upon it. 


Bur where the Defendant pleads, to Debt 
and on Bond, Payment of fifty Pounds on the 


14th of June, c. and the Plaintiff replies 


that he did not pay the fifty Pounds the ſaid 


14th of Auguſt ſupradict. quas ei ad eund 
diem ſolviſſe debuiſſet; and Verdit found 
that he did not Pay it the 14th of June, yet 
it is no Error, for the Defendant's Plea was 


_according to the Condition, and the Plain- 


tiff's Replication gued non 1 the faid 14th 
Day, was good, for the Word ( Auguſt) was 
ſuperfluous, and 2 14th Die, without 
more, had been ſufficient ; but in the former 


Caſe there was another Sum in the Plea of 


the Defendant, than was in the Condition, 
and another Sum in the Replication than 
was in the Bar, ſo that there could be no Iſſue. 
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lx Debt on an Obligation the Defendant _—_——— 
pleads Sobvit ad diem, & de boc ponit ſe, &c. 5,1 
& predict. querens fimiliter, and in Error 92 „ 
twas inſiſted on that the Defendant ought Char ll and 
to have concluded his Bar with et Boc paratus Finq. . 
eft verificare, and then the Plaintiff ought to 
have reply'd, Non ſolvit et hoc pet. Sc. fo 
there had been an Affirmative and Negative ; 
but rejected, for there is an Iſſue, and the 
Error is only in the Formality of joining it, 
ſo that is aided by the Statute of Jeofails. 


Oxth is Plea Solvit ad Diem Payment muſt med aided. 
be proved on the very Day the Money is pay- fir ,z, meu, 
able by the Bond, becauſe the Penalty is for- ment of the © 
feited, and the Bond made abſolute at Law Low. 
if the Money be not paid the very Day, . 123. 
though it ſhould be paid the Day after 


the Day it is made payable by the Condi- 


tion. 


Non aſſumpfit infra ſex Annos. 


Wr now come to the Iſſue of Non aſſump- 
fit infra ſex Annos. e 


Tuis Iſſue is founded on the Statute of 10 Car. 1.Seff. 
21 Fac. c. 16. and lies in all Actions on the 2. Chap. 6. in 
Caſe, and the Reaſon of the Statute is, be- Tela. 
cauſe the Debt muſt be ſuppoſed to be paid 
if the Action be not brought within that 
Compaſs, for Witneſſes may die or change 
their Abode, ſo that it may be a very hard 
Thing to prove the Payment of the Debt; 

1 1 


1 " 
* 
* 


Modss In- 


The Law, f. Evidence. 


and ſince the Law Wager is avoided bß 


 Eiving the Aſſumpfit, it is convenient to li- 
mit a Time io which if the Debt 


manded, Payment ul be arr. 


Tuis Iſſue doth pat lye on any Afſumpſi, 
between Merchant and Merchant, for they 
may have occaſion to truſt one another much 
longer, and therefore theſe Perſons are ex · 


cepted by the Statute, 


Tas Iffue is pleaded either by way of 


trandi 28, 29. Negation to the Declaration, and then it is 


Lib, Placi- 
andi 61. 


pleaded, that the Defendant venit et defendit 
vim et injur. quando c. et dicit quo 50 
in 


non aſſumpſit ſuper ſe ad aliqued Tempus i 


ſes Annos ante Diem impetrationis brevis origi- 


. malis, et de hoc ponit, Gt. of elle they may 


plead it by way of Bar, and lien it is, et 
dicit quod predif. Querens Ackionem ſuam 2. | 


dict. inde verſus eum habere non debet, quia 


dicit quod ipſe non aſſumpſit, £9c. et hoc Pa- 


ralus eft verificare, Sc. and the Reafon why 


either way of Pleading is allowed, is becauſe 
that it is a direct Negative to the Plaintiff's 


Declaration in the Giſt of the Action, and 


ri. per Pais 
lu. 371 


therefore it may properly conclude to the 


Iflue, there being a direct Negative contrary 


to the Plaintiff's Affirmation; and becauſe it 
exhibits a Statute. Law to the Court in Diſ- 


charge of the Plaintiff * Demand, it may be 


pleaded i in Bar. 


Ox the Iſſue of Non aſumęſit nfs ſex Amos 
the Defendant proves a Debt of nine Pounds 


den 


vas not de- 


OSS 


rr & o& 


te 
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ten Years ago, and an Acknowledgment of 

the Debt 'wichin ſix Years, and an Offer to 

pay five, Pounds for the whole; the Plaintiff 

vas nonſuit, for the Acknowledgment of the 2 
Debt is no more than he does by his Plea ; 2 Yen. 151. 
But there muſt be a new Promiſe of the 
Debt within ſix Vears, to make the Action 

hold; and here the Promiſe or Offer to pay 

five Pounds, gives no Aktion for the nine 

Pounds: .” FEATS, 2 


Bur the Confeſſion of the Debt within the 2 Vent. 152. 
Time is Evidence of a new Promiſe (though '£-Raym 422. 
it is nat of itſelf a new Promiſe) if found by * ones 
ſpecial Vordict; for that may be Evidence ; 14 426. 
of a new Promiſe to a Jury to induce them & 2 Show. 
to believe there was ſuch a Promiſe, which 126. 
when ſpecially. found to the Court will not 


amount to a Promiſe in expreſs Words. 


DzcLaRaTION in Aſſumpſit by the Ex- Kitchart and 
ecutor for Monies due to his Teſtator, and 4 
the Aſſumpfit Part is laid to the Teſtator in 7,,, 8 V. z. 
his Life Time, on Non affumpfit infra ſex Carth. 471. 
Annos, ah Aſſumpſit was proved to the Tef- 5 Med. 425. 
tator eight Years: ago, and the Promiſe re- L. Rn. 
newed to the Executor within the ſix Years, * 
and allowed to maintain the Iſſue, though the 
Aſſumpſit in the Declaration was laid to the 
Teſtator only; for the Aſſumpſit to the Exe- 

cutor, the Repreſentative of the Teſtator, is 

an Aſſumpſit to the Teſtator himſelf, and 
maintains the Iſſue. E. 2”. 
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2 Fm. 151. (Ax Indebitatus Aſſumpfit againſt four, they 
wy —_— 4 lead Non aſſumpſer infra ſex Annos, and the 
375. vidence is, that they all aſſumed out of the 
.. Compaſs of the ſix Years, and that one aſ- 
ſumed within the ſix Years; and the Verdi& 

found that one did aſſume, and diſallowed ; 

for he muſt ſue them all, elſe he would vary 

from his original Contract, and cannot prove 

they all aſſumed within fix Years, and con- 


ſequently cannot prove the Contract in the 
Iſſue. 


Qu. tamen He ought not to ſue one only, 
it being a new Contract on the old Conſi- 
deration. 


Non Aſumpfit. 


GENERAL Iſſue, and that is Non aſſump}!, 
which denies that you took upon you to pay 
that wherewith you are charged in the De- 
claration; this Action doth not charge a Man 
with a Debt, for if a Man in caſe of ſimple 
Contract were charged with a Debt, he 

would diſcharge it by Law Wager; but it 
charges a Perſon with the Damage for not 
performing of that Promiſe on which he de- 
pended, which being a Charge that oppor 


a Deceit or Injury, there was no Law Wager 
allowed. l 


Cro. Jac. 306, Upon an Aſſumpſit, Covenant under 
725. . Hand and Seal to pay the Money, is no 
oo ER | Evidence, 


| Cro. Car. 343. 


, 


. 
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Evidence, nor is any Specialty or Matter of 
Record, or any Contract for Rent. 


Tux Wife cannot by her Contract bind Sort and 
the Huſband, for the Hyſband is the ſupe- Mas, 
rior and governing Power, and the Law has 13g. . 
intruſted him with the Conduct of the whole | 3% 124: 


Family; and therefore the Wife's Acts in 1 Brown. 47. 


bargaining are wholly void, and if found by 
ſpecial Verdict are not ſufficient to hind the 


Huſband. 


Bur the Act of the Wife contracting is Bid. 
preſumptive Evidence to perſuade the Jury 
of the Contract of the Huſband; for if the 


Huſband permits another to contract for 


him, it is his own Contract; and where the 
Wife cohabiting with the Huſband takes 

up Goods in his Name, this prima facie is 
to be preſumed the Contract of the Huſband, 

for it is to be preſumed that the Huſband 
will truſt ſo near a Relation to act for him. 


Bur if at the Time of the Contract the 14. 


Wife were abſented from the Huſband, this 
zs ſo far from being the Contract of the Huſ- 


band, that it is rather the contrary; for it 
cannot be preſumed that a Huſband ſhould 


truſt a Wife eloped as his Agent to act for 


him, ſo that her contracting in his Name, is 
no Evidence to charge him. | 


Tu uſual Employment of the Wife, co- Bid. © 


habiting with the Huſband, is good Evi- 
dence, bur this is no concluſive Evidence, 


N 4 for 
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far poſſibly ſhe might have been always im- 
„wa ſo that it is ſtill 


ployed with ready 
a ſtronger Evidence if the Huſband has paid 
the Debts of the Wife where ſhe has been 


truſted. 


Acain * Pp Things 1 were neceſſary far 


the Huſband and Wife, and the Family, js 


good Evidence of a Contract to bind the 


Huſband, but yet not concluſive Evidence; 


for though the Things are of Neceſlity, yet 
poſſibly that Neceſſity might be otherwiſe 

provide for; and they muſt be neceſſary 
not on for his Degree, but to his Eſtate 
2 to 1 the Evidence more conclu- 
1 


Acain, it is good Evidence to prove the 
Fluſbend, to prove that the 


Things bought by the Wife, came to the 
Uſz e & 4 uſband and his Family, and yet 


this is not abſolutely concluſive, for poſſibly 


he had no Notice that they were bought on 
Credit, otherwiſe he would not have uſed 


them. 
So if the Huſband be abſent 800 5 his 


F amily, and Things are bought by the 
Wife, this is good Evidence to prove to 


the Jury that the Wife did contract in the 
Place of her Huſband ; but this is not ab- 


ſolutely concluſive, for poſſibly he left 
_ ready Mone Fn Fil 006 ſome other Provi- 
Han for his 


I? 


Ie the Huſband forbid , any Perſon to Bi. 
truſt his Wife, and he do truſt her, this is 1 L. Raym. 
an Evidence that the Huſband never de- ## 


ſigned to contract with him by, means of his 
Wife, and therefore he cannot ge the 


Huſband on 205 ſuch Contract. 0 57 
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Tuxkk is a great Difcrence. between Evi- 5a. 


dence offered to the Jury, and offered to the 


Court on a ſpecial Verdict; for if the Jury 


find that the Wise contracted for Neceſſarie : 


in the Abſence of her Huſband, this i: good 
Evidence to perſwade the Jury that tl. Huſ- 


band did contract, and that his Will was 


cancurring and went along with her in this 
Tranſaction; but if this be found and of; 
fered to che Court, the Court cannot judge 
it is the Contract of the Huſband, for the 
Jury are the only Judges of the Fact, and 
they are to make the Deductions and Con- 


clulions as to the Truth of the Fact from 


the Evidence as it les before them. 


Bur the 3 cannot make any Deduc- 10 Ce. 56. l. 


tions or Concluſians as to the Truth of the 


32.2 


Fact, unleſs they flow neceflariJy | and de- 1Med. 17, 38. 


monſtratively from the Evidence that the 


Jury have ſtated, for they are not Judges 
of Probable or Emprobable, but of Lawful 
and not Lawful. If therefore the Jury do 
only. lay before the Court ſuch as would in- 


duce a Man to believe that the Contract ot . 5 


the Wife was the Contract of the Huſband, 
* cannot adjudge it to be ſo, for they are 


not 
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not Judges of the Probabilities of Facts, but 


of the Law only ; and therefore if the Jury 


do not lay before them the infallible Signs 


| $89: | 
5 Co.119. 4. 


of a Contract, the Judges, who are to intend 


nothing, cannot adjudge it to be a Contract. 
Uros Non aſſumꝑſit the Defendant may 


ve Infancy in Evidence in Diſcharge of the 


Promiſe ; but if a Man were at Iſſue upon 
„Non eft Faftum, * Infancy cannot be given in 


Evidence, but muſt be pleaded z for where 


the Iſſue relates to a ſolemn Contract executed 


with the neceflary Solemnities, which Con- 
tract had a Being and an Obligation at the 


Time of making, that is a full Proof of the 


Iſſue; for where a ſolemn Contract has a 
Force, the Court ought to ſee that it is 


legally diſſolved; but where there is a Con- 


tract in Iſſue, that is not preſumed to be ex- 
ecuted with any Solemnity, there a Man may 
give it in Evidence that it had no Obliga- 
tion, by reaſon of Infancy on the General 
Iſſue; for where there are not Solemnities 
of contracting exhibited to the Court, there 
it is not neceſſary that the Court ſhould ſee 


the Diſcharge of that Contract, and therefore 


if the Party in the Iſſue proves himſelf an 
Infant, it amounts to the Proof that he could 
not aſſume, and conſequently that there was 


1 Pent. 5 1. | 


1 Med. 25. 
181d. 41, 446. 
2 Str. 939. 


no Aſſumpſit. 


An Infant brings an Action for ſix Pounds, 
for which the Defendant became indebted by 
a Contract to cut his Graſs and carry it away, 
paying him fix Pounds, it is no Objection — 
x y 


QB - 
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ſay that the Plaintiff is an Infant, and ſo could e- 

give no ſuch Permiſſion, but was intitled to 

an Action for _—_ of his Graſs, for the 

Contracts of the Infant are not void, but 

voidable at the Election of the Infant, and 
therefore here is a good Conſideration if 
Infant will abide by his Bargain. 5:07 


A PROMISE to reſtore an Horſe hired for 771. per Pais 
a Journey, and the Defendant gives in Evi- 399. 
dence that the Horſe died in the Journey, _ _ 
without the Rider's Fault, the Obligation of ;,..., Cab | 
- his Promiſe is avoided, inaſmuch as it be- 1651. B. R. 
e comes impoſſible by the Act of God, with- 
e out any Fault of the Defendant; and no 
a Man's Promiſe ſhall be ſuppoſed to extend 
s to Impoſſibilities, for what is impoſſible to 
h be done, is not the Subject of any Man's 
. Promiſe. But, Quære, whether it makes 
this Aſſumpſit originally void, or whether it 
avoids it by ſuch ſubſequent Matter as ought 
to be pleaded, as Payment avoids the Con- 
tract, and yet ought to be pleaded. £46 


J 
* 
1 
$ 
e | 
e DELIVIRV of the Goods is Evidence of Ser . 
e the Sale in the Quantum Meruit, becauſe they 701. 
n ſhall be ſuppoſed to be delivered on the Bar- 
d gain, and with Expectation of the Price of 
8 them. 51 I 
In an Aſſumpfſit the Plaintiff declares that Gods. 154. 

55 the Defendant in Conſideration of Marriage 
f aſſumed to do ſuch a Thing; upon Non af- 

ſumpſit the Plaintiff proves a Promiſe, in 

Conſideration of Marriage, to do three 1 * 


<< 932 — 
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ral Things, of which two 'wete performed, 
and the third 'lefr undone, for Which he 
bfought the Action. To this the Objection 


vas taken that the Contract proved was fub- 


ſtantially different from the Contract alledg- 
ect; for to do three ſeveral Things, and to 
do one Thing, are not the fame, but ſub- 
ſtantially different; and the Exception was 


allowed, and the Difference taken between a 


verbal Contract and a Deed; for if the Con- 
tract had bern by Deed, the Plaintiff might 
have declared for — ngrng—prb of one 


only, bec t appears by the Profert, that 


the Contract ledged, and ths Contract pro- 
ved, are exactly the fame, and therefore a 


Complaint for Non-performance of the one 


Contract you muſt 
Contract you ſet forth in your Declaration, 


only will be well — but on a verbal 
prove the individual 


for if a Latitude were allowed that Contracts 
might be taken to be the ſame that ſabſtan- 
tially differ, no Man by the Allegation could 
2 any Defence; for the great 
ariety of Tranſactions that are among Man- 
kind, ſeveral: Contracts might have an Ana- 
bogy and Reſemblance one to another, and 
thoſe Men ought "uh, aA ee 
fame. individual Contract. | 


Tnacbitatus brought by one, the Defen 


dant gives in Evidence that another was 


Partner with the Plaintiff at the Delivery of 
the Wares; the Plaintiff muſt be. nonſuited, 
becauſe he ſhews the Law, on the Delivery 
Ae Goodss: creates. a Contract to them 


#5 > 25 both; 


iid. lt ih. oat 
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beth ; for the Goods came to be: employed” 
for their joint Uſes. 


Ir two Men are jointly bound in an Obli- « Co. Lit. 283. 
gation, and one only is impleaded, on Non 5 C 119- 
eft Fallum, he cannot give this in Evidence, _— 
for he did ſeal and deliver the Deed, and , 1 4 
ſo he hath contracted, though not ſolely, 3 Cro. 494. 
and this ought to be pleaded in Abatement, $28. 
otherwiſe jt.ſhall be intended that he is a law - = b. 525. 
ful Defendant, having. admitted himſelf to ? 
be ſo by the Pleading in Bar to the Debt; 
and the 8 ſhall be intendedgpot to have 
ſealed; or if he did, that he is dead, and the 
Contract ſurvives. | 


Bur if an Aſſumpſit was alledged to by 1 Yent. 151. 
made by one, and upon the Iſſue they prove 
a Contract made by two, this ſeems not to 
maintain the Declaration; and the Reaſon of 
the Difference is this, that upon every Con- 
tract with Solemnity, there is a Profert made 
of it to the Court, ſo that it appears to be 
the ſame on the Declaration and in the Evi- 
dence; and if there was a material Variance 
it might be taken Advantage of by Demur- 
rer; but here in this Caſe a ſole Contract 
ſhall be intended, becauſe the Defendant ad- 
mics himſelf upon Sight of the Declaration 
to be a lawful Defendant ; but where there is 
no Profert made of the Coon there the 
Defendant does not know what the Plaintiff 
intends to prove, and therefore he muſt 
prove the ſame Contract that was alledged in 
the Declaration, without any ſubſtantial Vari- 


Ne 3 ance; 
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ance; for nothing can be inferred from the 


Defendant's Pleading in Bar to this ſolemn 
Contract, for he did not know till he came 


_—_ the Trial, but that the Plaintiff intend- 


to charge him with the ſole Contract. 


Maidfene 45, IN every Aſſumpſit the ſubſtantial Part of 


2700, 


the Promiſe muſt be laid in the Declaration ; 
as if a Man be to deliver Goods according 


* 


to a Sample, he muſt = it ſo in the Decla- 
ration, for the Courts o 


Juſtice muſt go ac- 
cording to the Allegata & Probata; and it is 
not enough that a good Contract ſhould be 
proved, if it be not alledged. And if the 
Contract be proved otherwiſe than as alledg- 


ed, that is not good Evidence to maintain 


the Declaration, for then it cannot be ſuppo- 
ſed the ſame Contract with the Contract al- 


ledged, and therefore the Party muſt fail in 


the Proof of that Aſſumpſit. 


Bor if a Man aſſumes to pay ſo much 
Money for Hops if delivered well packed, 
picked, dried and bagged, this is good Evi- 


dence on a general Aſſumpſit, becauſe ſo 


they ought to be whether contracted for or 


not; for the Party ought to make them mer- 


chantable Goods, and ſee them well deli- 
vered, without any ſpecial Proviſion in the 


Contract, though there were no more than a 


general Sale of the Commodity. 


Our brings an Aſſumpſit for twenty 
Pounds, and gives in Evidence a Promiſe 


d that if two would ſurrender their Right, he 


would 
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would pay them twenty Pounds a-piece, and 
that they did ſurrender their Right, ,this is 

Evidence to maintain the Declaration 
for though the Promiſe is laid abſolutely in 
the Declaration, and the Promiſe in Proof is 
upon Condition, yet when that Condition is 
performed, the Duty becomes abſolute, and 
ſo is good Proof upon this Declaration. 


An Aſſumpſit for fifteen Quarters of Malt, Turner's Cafe, 
Evidence of fourteen or fifteen Quarters of H i. 
Malt, and the Plaintiff nonſuited, becauſe ir S, per 
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not the ſame Promiſe ; but on Obligation to 13 x7. 4. 4.8. 


deliver twenty Bales of Wool or twenty 
Pounds, upon Non-payment by the Obligor, 
the Obligee may ſue on either. 


AcTion on a Promiſe that the Defendant 
would not ſue the Plaintiff, and Evidence 
that he would forbear to ſue him, and al- 
lowed to maintain the Declaration, becauſe 
the forbearing to ſue ſuppoſes the Suit began. 


Ax Indebitatus aſſumpſit on a Contract in Tri. per Ps 


which the Plaintiff ſold ſixty Combs of Rye 400. 


to the Defendant at fourteen Shillings per 
Comb, to be delivered at or before Michael- 
mas, and the Money to be paid on the Deli- 


very of the laſt Rye, and the Proof was that 


fifty Combs were delivered before Michael- 
1 0 25 


Fixsr, Though this Agreement be intire 
for ſixty Combs, yet the parting it in the 


Delivery makes it in the Nature of ſeveral 


C ontracts, 
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| Contracts, for the one Party ſends it in, and 


the other accepts it in purſuance of their 


eement, no other Contract can be 


proved it Mall be underftood to be a partial 
Agreement as to the fifty Combs, for the 


| ſubſequent Acts of the Parties ſo expound 


their Contract, that it ſhall be underſtood 
that the Rye might be dehvered by Parts. 


2dly, Tuovon the Contract was that the 
Payment ſhould be on the Delivery, yet a 


Time being ſer for the Delivery, it muſt be 


intended that the Money ought to be paid 
when the Delivery ſhould have been, and 
the Time being paft it became a Duty and 
an Indeb' /ſſumpfit lies for it, and the Nefen- 


Pe. 144. 145. Wo ws hath his Remedy for not delivering the 


Ant. 126. 


' Tri per Pais 


401. 
2 Keb. 781. 


Reſidue, for this being a Contract executory 


on both Sides, each harh Remedy on the 
other for the Non-performance. 


on Indebitatus no Evidence can be given 
of an Account current, becauſe ſuch Exami- 
nation would be too tedious upon Iſſues; and 


therefore upon this Cafe an Action of Ac- 


count is provided, wherein there is Judgment 


quad computet before a Mafter or Auditor, 
mls the whole Matters on both Sides are 


examined, ſtated and ballanced. 


Goop Evidence againſt a Father that Phy- 


fick was. delivered to his Daughter on his 


Requeſt, for that was the Conſideration on 


which the. Party did deliver the Phyſick. 
But this being a Promiſe for another, Quære, 
whether 


en 


en H- ww: cw -< 
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whether the Statute of Frauds and Perjuties 
does not require a Note in Writing. 


A PRouisE to marry B. within three 271. per pats 
Months, and after there is another Promiſe 1% - - 
to marry her within a Fortnight, this does Rs 
not diſcharge the firſt Promiſe, but if it had 1658. J. . 
been a Promiſe to marry her within half a 
Year, it would have diſcharged the firſt Pro- 
miſe; for by taking a latter Promiſe of lon- 
ger Time, the Parties muft be ſuppoſed to 
intend a Diſcharge of the Former, or other- 
wiſe the latter Promiſe could have no mans 
ner of Intent at all. 7 
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Nor the Difference between an Aſſump- Dy. 210. 
it in Need and an Aſſumpſit in Law)]; in the 449" 28. 
Aſſumpſit in Deed where the Contracts are * = _ 
mutual, and either Side declares for Non- , 5 * 2 
performance, there he muſt fet forth the very 1 Med: 210. 
Contract, and if he miſtakes in Quantities or Tri. per pait. 
dums, he fails; becauſe his Injury is in the 

Non- performance of the very Contract al- 

jedged in the Declaration, and if he does 

not ſhew ſuch a Contract, he does not in- 

1 himſelf to a Recompence of the Breach 

it. 5 


Bur where he brings his Action for an 
Aſſumpſit in Law, if he ſhews Part of the 


y- Goods delivered, or Part of the Money lent, 
«R tis good; becauſe on every ſeveral Delivery 
_ of Goods, or Receipt of Money, the Law 


k. implies a ſeveral Contract for Reſtitution, and 
oy there the Gift 8 Injury is not * 
oh; ue 
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2 a particular Contract is broken, but 


whether the Goods were delivered, or Money 
paid to the Defendant, and the Quantities of 


the Goods or the Sum is no farther material 


than to increaſe or leſſen the Damages. 
Ax Aſſumpſit wherein the Plaintiff de- 


clared that the 27th of June 1712, at Hod- 


deſdon the Plaintiff bought of the Defendant, 
and the Defendant bargained and ſold to the 
Plaintiff, one hundred | Quartets of as good 
' Barley as one William Ford's was, and of as 
good Meaſure as the ſaid Ford's was, to be 
delivered to the Plaintiff at Hoddeſdon between 
Harveſt and Candlemas in the ſame Year, 
where the Plaintiff ſhould appoint, after the 


Rate of fixtcen Shillings per Quarter, to be 


: paid by the Plaintiff to the Defendant, where- 


<.+ the. Plaintiff paid to the Defendant two 


| Shillings and fix Pence in Hand, and agreed 
to pay the Reſidue at the Times 'of Delivery, 
according to the Quantity of the ſame at 
every Time of Delivery, and according to 
the Rate aforeſaid ; that the Defendant after 
the ſaid Bargain, in Conſideration of the Pre- 
miſes, aſſumed that he would deliver to the 
' Plaintiff the ſaid Barley ſo bargained and 
ſold -according to the Bargain; on Non Af 
ſumꝑſit the Jury found four Pounds Damages, 
which was ſubject to the Determination of 
the Lord Chief Juſtice Parker on this Caſe 
agreed between the Parties. | 


Tae Defendant on Saturday the laſt of - 


January, (Candlemas my being the Monday 


3 yy fol- 


— — a th, YH. 


— wh - 1 


The Law of: Evidente. 
following) in the Year 1712, and. not before, 
delivered to the Plaintiff's Uſe at Mr. 
Plumer's Malt-Houſe at Hoddeſdon (where 
the Plaintiff appointed the Barley 'to be de- 
livered) a Quantity of Barley which was ſent 


for twenty Quarters, but when the ſame was 
meaſured by Ford's Buſhel it was found to 


be bur nineteen Quarters and an Half, ac- 


- cording to that Meaſure. 


Tua the Plaintiff at that Time paid to 


the Defendant's Servant who brought the Bar- 
ley, ten Pounds ahd no more ; for although 
he had the Money, not only which the ſaid 
twenty Quarters of Barley, but likewiſe 
what the one hundred Quarters came to ac- 


cording to the ſame Agreement, ready, by 


him in the Houſe; yet becauſe the Barley 
did not hold out in Meaſure, he paid: only 


ten Pounds, and did not pay the other fix 


Pounds at that Time, but afterwards aid 
it to the Defendant before the Action 
brought. | 5 


THAT the Ni of Barley between the | 


Time of the Contract and the Delivery 
of the ſaid twenty Quarters roſe about, &c, 


IF, upon theſe Facts proved, the Plaintiff 


upon this Declaration hath good Cauſe of 


Action or not, was referred to the Determi- 


nation of his Lordſhip. 


Ix conſidering of this Matter two Que- 


ſtions are to be ſtated. 
| 92  Fingsm; 


£ 


195 


196 The Law of Evidence. 
Fresr, whether the Plaintiff has a Right 

fo the Reſidue of the one hundred Quarters 

of Barley, having not paid the full Price for 

the nineteen Quarters and a Half within the 

Time prefixed, but only ten Pounds towards 


SeconDLyY, whether the Defendant -can 
take any Advantage of this Non-performance 
upon the Iſſue of Non Aſumpfht. 


As to the firſt Point, whether the Plaintiff 
| Has a Right to theReſidue of the one hundred 
| Quarters of Barley, having not paid the full 

Price for the nineteen Quarters and a Half 
within the Time perfixed, but only ten 
Pounds towards it. 


Anp here are to be laid down two or 
three Rules that have been made uſe of in 
adjudging feveral Laws in the Books, and 
then compare this Caſe with thoſe Rules. 


7.70 9. 1o, Thx firſt Rule is, that where there are 
m par Teveral Promiſes that ate mutually executory 
665, 666. and independent of each other, there - the 
Seyle 186. Promiſes are Conſiderations each to the other, 
> Med. 33, 34- and the Plaintiff may bring his Action for 
— | — Breach of the Defendant's Promiſe, even tho 
1 Salt. 152. his Counter-promiſe bealike broken; becauſe 
J. 2 Med. 62. in fuch a Caſe the Counter-promiſe and the Re- 
Antea 141, medy upon it is the Conſideration of the Defen- 
= dant's Agreement, and not the Plaintiff's 
— r,. Performance of his Promiſe, according to 
z uriezhi. Fuſtinian's Rule in the Civil Law, Qui actio- 

| : nem 
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um babet ad rem recuperandam, Ser rem 
babere videtur ; and upon this Reaſon touch- 


ing mutual Promiſes ane are ſeveral Caſes 
reſolved in the Books. Hob. 88, 106. [ Rot. 


Rep. 125, 336. 


Ap I believe they on the other Side will 
not deny me this, which I lay as a Ground 
and Foundation from whence I would argue, 
ſince it ſtill returns a Queſtion whether the 
Promiſes ſet forth in the Delaration are inde- 
pendent on each other. 


Secondly, Tux ſecond Rule that is laid 
down in the Books woc theſe mutual 


Promiles, is this. 


THarT where there are any Wards mats 
uſe of in any Promiſe, Covenant, or Agree 
ment, that do not import a Condition, the they 
are never conftrued to be conditional, for el 
the Party would be deſtitute of all manner of 


Remedy without ſuch Conſtruction, 


Tauts is laid down in Hob. 41. in the Caſe Heb. 41. 
of Cooper and Andrews, and in Owen 54. and Ou 54. 
in ſeveral other Books which I ſhall Is leave 
by the By to mention to your Lordſhip. 


Aud as it is in itſelf a Rule founded upon 
the greateſt Reaſon; for where Words jn 
themſelves do not expreſs a Condition, the 
Law will not frame any Conſtruction to 
make them conditional, leſs ſuch an Im- 
phcation be abſolutely neceſſary, and it can't * 


O 3 | Mi 


1 98. Tbe Lau of Fuidencer + 


"be abſolutely neceſſary where we Fender heave | 
We Remedy, . ö 


I HERE are a multitude of Cafes reſolved 
vpon this Rule; I will only beg leave to 
mention ſome few, becauſe 1 appel that if 
this Rule be fully ſatisfy'd, it will conſe- 
1 e this Point * for be. Plain: 
tiff. 


Heb. 41. Ir go END pro Confilio in im- 
penſo vel impendendo, there the Word Pra 
is conſtrued to be a Condition, becauſe the 
Party has no other Remedy for the Counſel 
than by ſtopping the Apnuity; t this is 
laid down as the Reaſon, . 


888300 2 


Anp if an Action be i upon the 
common. Covenant for quiet Enjoyment in a: 
Leaſe, that the Leſſee ſhall quietly enjoy, 
paying the Rent 89d performing the Cove: 
nants, there "os ugh the Word (paying) 
would make a ondition if the Party were 
without Remedy, yet it is not conſtrued to 
be condhiopal. in this Covenant, but the De- 
fendant is left to his Remedy upon the Re- 


fervation of the Ae al ae in the 


Wa 
- SÞ 


1 —* 280. 1 ſa it Was: cefolved in the on of Allen 
3 4 and Babington reported in 1 Sd 280. 2 Keb. 
223. and in the 2 of Hays and Bieterſtaf | 


P.2 2 Med. 34 . FRE 1 L. e 666. 
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would make a Condition in the C 
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So is the Caſe in 1 Rot. Ar. 415. there CintiL:Rey. | 
were Articles of Agreement made by A. in 555, PR. 
the Behalf of B. and by C. and a — s Low = 
that B. from the Conk 


Part pro 3 præditt. to pa 
one 3 Pounds; here thou * gow 
Cale of an, 
Annuity, yet ſays the Book, that notwith- 
ſtanding B. doth not aſſure che Lands to C. 
yet C. is bound to pay the Money, and ta 
take his Remedy againſt A. on his Cove: pr. 
nant. 2 


Tur ſame Law is laid 233 in the Caſe Bib 88. 
of Nichols and Rainsbrede reported in Hob. 88. C1 


| There Nichols brought an Aſſumꝑſit in Con- 71 L. Reyes. 


fideration that he promis d to deliver to the 665. IE 
Defendant to his own Uſe a Cow, the De. .. 1 Salk, 
fendant promiſed to pay him fifty Shillings ; _ 


. adjudged that the Plaintiff need not aver the 


Delivery .of the Cow, becauſe it is Promiſe, 
for Promife. 


3dly, Bur if the Defendant” 8 ; Promiſe & 3d Robe. L 
ariſe on the Condition of ſome Act to be L. Ram, | 5 
done and performed, and not on a Promiſe , 10 bi 
to do and perform ſomething, there. the 


Act muſt be firſt executed and averred to be 


performed before the Defendant's Promiſe can 


ariſe; for the Performance is here the Con- 
keratin and not a nen 's 


04 Sa 


+ Re. Rep, Bo is the Caſe 1 Rol. R. 125, 336. in 
$25, 336. Conhideration of ten Pounds I iſe to 
deliver to you all the Books of the Law, 


| It is good without alledging the Payment of 
it, for the other may have an Action for it; 
but if it be, that in Conſideration that if you 
will pay (in the future Tenſe) to me ten 
Pounds, I will dehver to you all the Books 
af the Law, it is not good 
Payment of the ten Pounds; he maſt aver 


the Thing to be done, becauſe ſays the 


Book, there is no Remedy on this Promiſe, 


| finice it does not arife until che Money is 


bee a for the Party does not promiſe to de- 
ver = Books till after 2 22 of the 


N 106. 803 is the Caſe of Hob, 106, if 1 promiſe, 


y C 10.4 in Conſideration of a Man ſerving me a 


Tear, that I will pay him ten Pounds, there 
tte Service ought to be actually performed 
before he ſhall bring his Action for the Mo- 
ney; 'becauſe the Pom for the ten Pounds 
ariſes not from the Promiſe to ſerve, but 
from the actual Service. 


1 219. So Brocas's Caſe in 3 Leon. 219 The Lord 


ef the Maner —— with his Copy- 


Hold ; and the faid Copyholder, in Confide- 
ration of the ſame performed, covenanted to 


'8 ſuch a Sum; the Court held that the 


opyholder waz not tyed to pay the _ 


without alledging 


| Holder to aſſure to him and to his Heirs 
the Freehold and Inheritapee of his Copy- 


e. = o -{ bo 


The Law of Evidence. 

dum before the Aſſurance made and the Co- 

venant performed, but if the Words: had 

been, In Conficeration of the ſaid . 

be performed, then he is bound to Keep 
me 


Money preſently, and .to Gans __ 
over by Covenant. 


In all theſe Caſes the Conſideration of 
ſuch Promiſes are not the Counter-promiſe 
or Agreement, but the Performance; bur 
where the Conſideration is meer]y a Promiſe 
or Agreement to do ſomething, there the 
firſt Promiſe ariſes before ſuch Agreement 
1 r 


Now to compare this Caſe to the precedent 
Rules. 


. there are no Words that are con- 
ditional, for the Promiſe is not expreſs'd- in 
any conditional Terms, that if he be 
for the Delivery of the firſt Barley, then he 


- 2 deliver the reſt. 


Bur the Words of che Barg ain are aw 
gerher abſolute; for they ſet fork, that the 

laintiff bought of the Defendant, and the 
Wage Los bargained and ſold to the Plaintiff, 
one hundred Quarters of Barley according 
to the Rate of ſixteen Shillings per Quarter 
for every Quarter, to be paid by Plaintiff to 


the the Defendane and that the Conſideration of 


in was the Payment of two Shil- - 
2 fix Pence in Hand, which was the 
coly 


ng 4 


The La of Evidence: 


only A& executed, and the Act executory 
was the Agreement to pay the Reſidue at 
the Times of the Delivery of the Barley, ac- 


22 


Now in this executofy Act there is no- 
thing laid that is antecedently to be per- 
formed, before the firſt Promiſe is to riſe, 


Gnce the firſt Promiſe doth import a com- 


pleat Bargain and Sale of the one hundred 
Quarters, and fuch Promiſe is not to ariſe 


upon any precedent. Condition or Act to be 
firſt performed or done by the Plaintiff. 


Ap if there be Words in the Bargain 
that import a Condition, and the Counter- 
promiſe is in its own Nature executory, the 
Law will not raiſe any Condition upon any 
Implication whatſoever, but leave the e 
to their mutual Remedies. 


Tun rather in this Caſe, * if the 
whole had been delivered at once, then 
plainly there had been nothing conditional 
nn the Bargain, and if the Defendant pro- 
vided himſelf, that there ſhould be ſeveral 
— and does not actually provide by 
an expreſs Condition, that if the Money be 


not paid for what he had delivered at once, 
he ſhall not go on ta deliver; the Law can- 
not create ſuch a Condition by Implication, 
ſince the Promiſe on the Plaintiff's Part is 
totally executory, and there is no Act 2 
Vt | Cutc 


on af iba. Bakr ac. | 
every Time delivered, and enn. to the 
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cuted-or- ſtipulated to be An before 
the Promiſe riſes. Tt 


Anp if there were nay ſuch AR 3 
that was neceſſary as a precedent. Condition 


to the Raiſing of the Promiſe on which the 


Plaintiff declares, it would be an Objection to 
the Declaration for the not averring ſuch pre- 
cedent Condition to be performed; but that 
they on the other Side cannot Wt er to, 
and if they ſnould, the Authorities would __ 
plainly againſt them, 


Anp' for this there is the Caſe of Bettif- dv. 133, 
worth and Campion reported in Yelv. 133, 134 


134.——- The Plaintiff as Executor to his 
Father, declares that there was a Communi- 


cation and Agreement, that the Defendant : 
ſhould have all the Iron made at ſuch a Fur-: 
nace, paying after the Rate of forty Shilling. 


per Ton, upon which the Teſtator did aſſume 


to the Defendant, that he ſhould have all the 
Iron made in that Furnace, in Conſideration: - 
whereof the Defendant promiſed. to pay the 


Teſtator according to the Rate aforeſaid, and 


ſhews that the Defendant: had ſo many Tons : 
which amounted to ſo much Money; and it 
was objected in-Arreſt of Judgment, that the 
Plaintiff had not ſhewn that the Conſideration 
was performed on his Part, and that the De- 
f-ndane had all the Iron made at the-Furnace, - 
which was the Conſideration. that. induced. the- 
Defendant to make this Promiſe ;. but it was; 


anſwered, and reſolved hy the Court, that 
the Conſideration on the Part of the Plaintiff 
TT | | _ 
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Pb. 106. 


fidue, which is undertaki 


The Law of Foiden. 


was not that the Defendant ſhould have all 
the Iron, as an Act executed; but that the 


Teſtator promiſed that Defendant ſhould 
have all the Iron; ſo that the Conſideration 
on each Part was the mutual Promiſe the one 
to the other, for which there is a mutual 
Remedy: So here that which induces che 
Defendant's Promiſe to deliver the one hun- 
dred Quarters of Barley is not the actual 
Payment of any Sum more than the two 
Shillings and Six-pence mentioned in the 
Declaration, 


Bur it is the Promiſe of paying the Re. 
for a future Act 


executory, and ſo e ed in the future 


Tenſe, that it ſhould be paid on the Delivery 


of each Quantity of Barley ; wherefore it is 
the Promiſe to pay, and not the the actual 
Payment, that makes here the Conſideration, 


2dly, Taz Gn Queſtion is, whether 
the Defendant can take — of this 
the Iſſue of Non Aſunpbt. 


Aup for this my Lad Hebare, fol. 106. 


is expreſly to the Contrary : There the Con- 
ſideration was, that if a Man ſerved me a 


Tear, I ſhould pay him ten Pounds, there 


my Lord Hobart ſays, that if the Service 
was not done, and yet the Promiſe made, 
3 — the Defendant muft not traverſe 

— but he muſt traverſe the Per- 
ns of the Service, becauſe they are 


The Law of Evidence, 
diſtinct in Fact, though they muſt concur to 
the barring of the Action. 88 
- Anp here the true Difference ſeems to be 
between an A{/ampfit in Deed and an Aſump- 


fu in Law; for an Afſumpft in Law in Con- 
ſideration of Money received, from the natu- 


ral Juſtice of the Thing, creates a Promiſe 
till Payment; here the actual Payment of 


Satisfaction, or a Releaſe, or any other Mat - 
ter, that excuſes Payment, may be given in 


Evidence on Non Aſſumpfit. 
Fox when the natural Juſtice for Repay+ 


ment of the Money ceaſes, there the Law na 


longer creates a Promiſe ; and therefore thoſe 
Matters that go by Way of Excuſe, are pro- 


per Evidence upon Non Aſumpfit, becauſe 


there is really no Promiſe when the Defen« 


Money. 


Bur where the Promiſe riſes by the Ac 


of the Parties, and the Defendant would 
ſhew any Thing for an Excuſe for Non- per- 


formance, there he muſt ſhew it to the Court 


by proper Pleading, becauſe it confeſſes the 


for not performing it. 


dant can ſhew there is no Juſtice to pay the 


being of ſuch Promiſe, or that ſuch Promiſe 
was actually made by the Parties, and avoids 
it by ſhewing ſome ſpecial Matter or Reaſon 


203 


Tuis Diſtinction was taken in the Caſe of: G 236. 
Bedford and Clarke, 1 Sid. 236. and in the 1 Med. 210. 


Caſe Auer 29. 
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take them, paying the Plaintiff three Shillings 


that Reaſon took the Corn, which is the 


this Plea was not good, becauſe he had not 


' ſhould come to a Draper, and there demand 
of him how much he will have for ſuch a 


The Law of Evidence, 


Caſe of Fitz and Fregſtone, 1 Med. 210. and 
Alleyn 29. £5 b 3 3 


- IT was argued by the Defendant, that ſuch fl 
Bargains are made for ready Money, and if 
the Plaintiff promiſes to deliver ſuch Goods, 
and the Defendant promiſes to pay for them, 
in common Underſtanding, if the Goods are 
tendered, and the Party has not the Moncy, 
that this ſhall excuſe; and for this they 
quoted 17 Ed. 4. fol. 1. where an Action of 
Treſpaſs was brought by the Plaintiff againſt 
the Defendant, for breaking his Cloſe and 
taking his Corn, and quotes Caſes there 
pleaded, that a long Time before the Treſ- 
paſs ſuppoſed, the Plaintiff and Defendant 
bargained at ſuch a Place in London, that the 
Defendant ſhould go to a Place where the 
Oats were and fee them, and if they pleaſed 
him, when he ſaw them, that then he ſhould 


and Four-pence an Acre one with another. 


- Trnar the Defendant went to ſee them, 
and was content with the Bargain, and for 


ſame Treſpaſs: It was there objected, that 


paid the Money according to the Bargain, 
and it would be miſchievous if upon ſuch 
Communication a Man -ſhould take another 
Man's Property before the Money is paid; 
and Littleton there put a Caſe, that if a Man 


Piece 


The Law of Evidence, 207 
Piece of Cloth, and he ſays ſo much; upon 
which the other ſays he will give him ſo 
much for the Cloth, but does not give him 
the Money; if he takes the Cloth, the Dra- 
r May. maintain an Action of Treſpaſs z 
ſo Coke put a Caſe, that if a Man ſhould 
aſk how much he ſhould give for my Horſe 
at Smithfield, and I ſay ſo much; if the 
other does not pay down the Money imme- 
diately, I may fell the Horſe to whomſoever 
{ pleaſe; for otherwiſe I ſhould be com- 
pelled to keep my Horſe againſt my own. 
Conſent, until ſuch Time as the Man ſhould 
pay it, which was certainly againſt the In- 
tention of the Parties in their Agreement; 
and Littleton ſaid, that in all ſuch forehanded 
| Bargains, there was a Condition implied in 
Law, that it ſhould be delivered upon Pay- 
ment, and that if Payment did not follow, 
the whole Contract ſhould be void; and it 
was argued in this Caſe, that common Uſage 
implied ſuch a Condition where the Goods 
were to be delivered for ready Money, and 
that if the Money was not paid, I ſhould 


> vw ww — — 
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. not be obliged to part with my Property. - 
ze | | 1 
at Parker, Chief Juſtice, reſolved, that the 
of Non-performance of ſuch a Bargain might 
n, be properly given in Evidence upon Non 
ch Aſſumpfit, for now Non Aſſumpfit is held to 


er be the general Iſſue in this Action, though 
1; they formerly held the contrary. 


4 Bor as to the Bargain itſelf, he ſaid that 
4 the Defendant having delivered nineteen 
ce * 5 Quarters 
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1 00 of Tana 


Quarters and a Half without ready Money, 


: 2 - 


there he had diſpenſed with the Condition as 


to that Quantity, for though he might have. 


Choſen whether he would have delivered it, 
until he was paid, yet when he did deliver 


it upon Credit, and without the ready Money 


paid down, it was a diſpenſing with that 
Condition as to that Quantity, and then 
there was no Reaſon but that he ſhould go 


on with the Delivery of the Reſidue, ac- 
cording to his Contract; for ſuppoſe a Con- 


dition ſhould go along with it, as it is agreed 


for the Defendant, that upon every Delivery 


a ready Payment ſhould be made, yet if the 


| Defendant has diſpenſed with the Condition, 


as to the Quantity delivered by letting the 
Plaintiff haye it without prompt Payment, 
yet that will be no Reaſon why he ſhould 
not go en to make the Delivery of the Re- 
fidue according to his Bargain ; for if the 
Argument be good, that the Law implies 
a Condition upon the Delivery of every 
Quantity, that there ſhould be prompt Pay- 
ment made by the Plaintiff; yet it will not 
raiſe a farther Condition, that if he deliver 
the firſt Quantity upon Credit, that he ſhould 
not go on to make a Delivery of the Reſt for 
ready Money, which here the Defendant has 


not done; and it was by no Means to be 


admitted, that if the Defendant had delivered 
Part upon Credit, which was his own Folly, 


that it ſhould excuſe him from delivering 
the Reſt for ready Money according to his 
Promiſe, | 


Tas 
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Tu ſecond Sort of General Iſſues are 
thoſe that arife on Actions that ſuppoſe ſome 
Miſdeeds, as the Civilians call them Acliones 


1 


r 
- 


T que vriuntur ex Malittd. 

, 

it Anv the Iflue that we ſhall here begin 
n with, and which is the moſt General of all 
'0 others, is that of Not guiliy, which runs 
0 through a great many Sorts of Actions with 
x a great deal of Variety. 5 
1 Firſt, in Civil. 

a, Secondly, in Criminal Matters. 

5 Ax p here we hall begin with Net aul 
d in Ejectment, and, 

4 Firſt, of the Leſſors. f 
ies Secondly, of the Leſſees. 

Ty Ry, of the Entry. 

- | 

10t FIRST of the Leſſors, a it is to be 


ver known that in this Ifſue, they are to be the 
fame in the Allegation and in the Evidence, 
for if it appears by the Proof, that the fame 
has Perfons did not, nor could not transfer that 
be Intereſt which is ſaid to be transferred by 
red W them in the Declaration, the Plaintiff hath 
ys not proved his Declaration; for all Courts of 
ng Juſtice muſt go ſecundum allegata & probata,; 
if therefore any Perſon doth not maintain 
by his Proofs, the Matter he hath alledged 
to hs - ma he muſt fail of the Juſtice he 
P 


would 
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would demand upon thoſe Allegations z and 
with this agrees the Rule of the Civil Law, 
Quod Probationes fint conformes Libello. 


Cre Fac. 166. Ir a Man declare of a Joint Leaſe, and on 
1 Show. 342. Not guilty gives in Evidence the Leaſe of 
Tri. per Pais two Tenants in Common, this doth not 
oy prove the Declaration, for when the Declara- 
tion alledges that they both demiſed the 
Whole, and the Evidence is, that each of 
them demiſed their ſeveral diſtinct Parts of 
the Land in Queſtion, this Proof doth not 
aſſert the Contract alledged in the Declara- 

tion. 83 N 


* Hill, A. 


1700. Ir a Man declares of a Joint Leaſe, and 


per Trely. gives in Evidence the Leaſe of Tenant for 


Co. Lit. 42. Life, and of him in Reverſion, this is no 
6 Co. 14-5. Proof of the Declaration, for during the Life 


+ "gw of Tenant for Life, it is his Leaſe of the 
2 Fon. 137. Whole Lands, and therefore this is no Proof 


1 Rel. Rep. of the Contract alledged in the Declara- 


299- tion. 

Raym. 142. 's | 

Cre. Fac. 83, Ir a Man declares of a Joint Leaſe, and 
166. upon the Evidence it appears, that A. B. and 
Tri. per Pais C. were Joint Tenants for Years, and that C. 


Oy let his Part to A. and A. and B. made a 


Leaſe to the Plaintiff, it ſeems that this Evi- 
dence doth not anſwer the Matter alledged 
in the Declaration, becauſe as to a third 
Part of the Land A. is Tenant in Common. 


Cre. Fac. 23. Tu x beſt Way in all theſe Caſes, where it 
Pol 147. is any way doubtful, is to make a _ 
| L éeaſe, 


r 
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| Leaſe, and for the Leſſee to enter and make 
a ſecond Leaſe, and then to declare on the 
| ſecond Leaſe generally, 


A Man declares of a Joint Leaſe by Cre. Fa. 617; 
Baron and Feme, and gives in Evidence a 4'7- | 
Joint Leaſe made and delivered by them on“ Past 
the Land ; this maintains the Declaration, **? 
for the Wife may make a Leaſe of her own 
Land during the Coverture, and this is not 
void, but voidable only; for thongh the 
Wife's Contract be void during the Cover- 
ture, to bind the perſonal Eſtate of the Huſ- 
band in whichfhe hath no Property, yet to 
bind her own d in which ſhe hath a Pro- 
perty, continuing during the Coverture, her 
Contract is not void, but voidable, and if 
the Contract ſtand till after the Coverture, 


ſhe may if ſhe pleaſes confirm it. 


Ir a Man declares of a Joint Leaſe by c, +, 617 
Baron and Feme, and gives in Evidence a 1 Ba 134. 
Joint Leaſe delivered by Warrant of Attorney 3 Ce. 35. 5. 
on the Lands, this will not maintain the De- 2 Sund 213 
claration; for though the Wife herſelf may 
do any Act relating to her Eſtate, yet ſhe - 
cannot conſtitute an Attorney to do it, and 
therefore his Entry and Delivery of the Leaſe, 

by Virtue of a Warrant of Attorney from the 
Wife is wholly void, for ſhe cannot put any 
Perſon in her Place to tranſact tor her, who 
has already devolved all Authority upon her 
Huſband, 1 


P 2 Ir 
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Moor 682. 
2 Keb. „oo. 
3ri. per Pais 
4. 
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Ir there be ſeveral Co- heirs, they muſt 
make ſeveral Leaſes to try their Title, be- 
cauſe when they Demiſe, their Leaſes ope- 


rate according to their ſeveral Intereſts, and 


the Leſſee enjoys from each feveral Perſon 
according to his feveral Intereſt, and there- 
fore if he ſhould declare in ſuch Caſe; that 


the Co-heirs Demiſerunt fo many Acres ay 


the whole contains, he would fail in his 
Proofs, for each of them demiſes according 
to his own Share only; and therefore the 


ſafeſt Method is, where their ſeveral Parts 


are unknown, to join in a Demiſe of ths 


Whole, and for the Leſſee to enter and de- 


Taft. 


Hob. 73. | 


t Brownl, 7 


Moor $63. 5. 35th of March, the eleventh Year of the 


miſe over, and to try the Title in Eject- 
ment by a general Declaration on the ſecond 
Leafe. 


Secondly of the Leſſee. 5 


Taz Leaſe proved, muſt agree with the 
Leaſe alledged in the Commencement of the 
Term in the Land, and in the Number of 
Acres, for if it be otherwiſe, it appears to 
be another Contract of thoſe Things, which 
cannot be the ſame, that materially differ; 
and if there be not the ſame Term, the 
ſame Land, and the ſame Quantity of Land, 
it is a material Difference. 


Firſt as to the Commencement of the Term. 


Ir a Man declares of a Leaſe made the ; 


King, 


The Law of e 


King, to hold from the Feaſt of the Annun- 
ciation next before for the Space of a Year, 
and he gives in Eyidence a Leaſe made and 
ſealed the 25th of March, for one Year from 
thence next enſuing; this will not maintain 


. 5 Declaration, for the Leaſe which is al- 


ed differs in Commencement from the 
Lat that is proved; for the Leaſe alledged, 
begins from the Feaſt of the Annunciation, 
ſo that the 2 5th. of March itſelf is excluded; 
but the Leaſe proved is a Leaſe made the 
25th of March, for one Year from thence 
next enſuing, ſo that here the 2 5th of March, 
or Feaſt of the Annunciation, is included. 


For. when a Man paſſes an Intereſt from 5 Co. 1. 4. 6. 


the Date, or from thenceforth, which is all 
one, the Intereſt paſſes immediately ; for 


Date either ſignifies the immediate Act or pa aba. 


Minute of Delivery, or elſe the Day or Time 
of the Delivery; and when an Intereſt paſſes 
from the Date, it is more for the Advan- 
tage of the Grantee, that the Date ſhould be 
reckoned the very Act or Minute of Deli- 
very; for to paſs a preſent Intereſt from the 
Date or immediate Delivery, is more for 
his Advantage, than that it ſhould begin 


To-morrow ; but theſe Words from the Day 


of the Pate, will never admit of ſuch a 
Conſtruction, that the Intereſt ſhould paſs 
from the immediate Delivery before the 
Day is ended. | 


Bur Wege the Date is only a Point of 


Computation, and the Intereſt doth not be- 


P 3 gin, 
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gin from thence, theſe Words, From the 


Date, Henceforth, and from the Day of the 
Dare, are all one; and therefore if a Man 
declare of a Leaſe made the 12th of Decem- 
ber, to begin from the Day of the Date, and 
upon Not guilty, he gives in Evidence, a 
Leaſe made the firſt of December, Habendum 


from thenceforth, and delivered the 12th of 


December, this will maintain the Declaration; 


for where the Leaſe is delivered the 12th of 


December, and could not begin in Intereſt till 
the Delivery, ſo the Date is only a Point 
from whence the Computation of the Term 
begins, and it is more for the Intereſt of the 


Leſſee, that it ſhould be excluded out of the 


Term, becauſe he could have no Advantage 
in includirg it, his Intereſt not being then 
begun, and it is thus for his Diſadvantage 
to include it, that the Term would end ſo 
much the ſooner than it would on the other 
Conſtruction ; and this has been held always 
a Rule, that when a Word is capable of two 
Senſes, that Senſe ſhould be taken that 
makes moſt ſtrongly againſt the Grantor, 


and moſt for the Advantage of the Grantee; 


and this we take to be a very certain Maxim 
in the Conſtruction. of Deeds, for no Man 
can be intended to hurt himſclf by the Ex- 
tent of his own Donation; the Rules of Self- 


preſervation do ſufficiently defend Men from 


any Wrong to their own Intereſt , it is there- 
fore fit that the Laws of Civil Society ſhould 
hits for the Intereſt of the Grantee, that 
e might not be wronged by a too narrow 
Conſtruction, and therefore the — = 
| Rf cia 
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ficial muſt always take Place; beſides, this 


Rule is farther friendly to Juſtice, in that it 
| avoids all manner of Deceit in any Grant, 


and puts a full End to all Controverſies 
about them; for without this Rule, Men 
would always affect intricate Words, and fo 


every Grant would be ſubject to be over 
thrown, or at leaſt ſhaken by the Debate 


about its Meaning. 
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A Man declares of a Leaſe made the Y. Hs. 18. 


Habendum from the Feaſt of the Annuncia- 
tion laſt paſt, for twenty-one Years from 
thence next enſuing, and the Jury found a 
Leaſe made the 5th of May in the tenth 
Year of the King, Habendum from the 
Feaſt of the Annunciation then laſt pait, for 
twenty-one Years next following the Date of 
the ſaid Indenture, the Leaſe found by the 


Jury is the ſame with the Leaſe alledged, 


for both being from the Feaſt of the An- 


nunciation then laſt paſt for twenty-one. 
Years, and they are both expreſly for twenty- 


one Years and no more, ſo that theſe Words, 
next following the Date of the ſaid Ingenture, 
are utterly repugnant and void. | 


th of May in the tenth Year of the King, %. and 


Mu grave. 
V7; fer Pais 


THe Date is no material Part of the , Eu. 14. 
Deed, and therefore if a Man declares of a 5 Co. 4, 5. 
Leaſe dated the 14th of December to begin Ji. per Pai 
from Chriſtmas laſt for three Years, and he 426, 427. 


gives in Evidence a Leaſe dated, ſealed and 
delivered the 13th of December, to begin 
from Chriſtmas laſt for three Years, this Leaſe 


P4 in 


Ha. ſup. Lit. 
- Jon 
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in the ſubſtantial Part of it being the ſame, 


viz. in Commencement, and in the Quantity 
of the Lands, though it differ in the circum- 
ſtantial and immaterial Part of the Contract, 
yet it is good Evidence to maintain the Leaſe 
alledged ; for thoſe Things are the ſame that 
do not materially differ. Alſo the Declara- 
tion ſays, that J. S. the 14th of December 
demiſed it, which is the Matter of Subſtance 
in ſetting out the Demiſe, and that is proved 
to be true by the Evidence offered, for if he 
demiſed it the 1 3th, it continued demiſed the 
14th alſo. 


Bur if a Bond be alledged to be dated 
the 2d of Auguſt, and the Party gives in Evi- 


dence a Bond dated the firſt of Auguſt, this 
ſeems not to maintain the Iſſue, becauſe 
though the Bond be the ſame in all Circum- 


ſtances but that of the Date only, yet might 
they have been different Contracts, for a Man 
may oblige himſelf in twenty Pounds one 


Day, and in another twenty Pounds another 


Day to the ſame Perſon, ſo primd facie if the 
Dates do not agree, without more Evidence 


the Plaintiff fails in his Iſſue; ſo that if a 


Man declares of a Bond dated the ſecond of 


Auguſt, and the Jury find a Bond dated the 
Firſt of Auguſt, the Court that are not Judges 


of probable and improbable, and who can- 


not intend a Bond to be delivered before its 
Date, cannot adjudge them to be the ſame; 


and this is, not like the Caſe of the Leaſes, 
for if the Leaſes agree in all other Circum- 


ſtances but the Date only, they paſs the ſame 
| = Lands 


— 
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Lands for the ſame Term, and are therefore 


in Effect the ſame; but two Bonds may 
agree in all things but the Date, and be twa 


diſtinct Bonds, fince they may be for two 
diſtinct twenty Pounds, and therefore with- 
out an Identity of Date they are not prima 


facie Evidence of one another. 


Bur if a Man declares of a Bond made 21 F. 4. 38. 
the 1ſt of Auguſt, and upon the Profert _ * 
it appears to be. a Bond dated the 2d of 374 463. 
Auguſt, upon Demurrer the Court cannot 
adjudge them to be the ſame, for the Court 
then are not to intend any thing relating to 
the Fact but what appears, inaſmuch as they 
are not Judges of the probable and impro- 
bable, but the Jury only, they cannot ad- 
judge theſe Contracts to be the ſame that 
differ in Appearance, for that were to take 
upon themſelves a Judgment of the Fact, 
which they cannot do, and therefore they 
muſt adjudge them to be as ſet forth, and ſo 
they are different Contracts. 


Bur if after Oyer of the Bond the Defen- L, Hab. 249. 
dant pleads Non eſt Factum, and the Jury 2, Tor 
find that it is his Deed, the Court will in- pas. 393. 
tend the Bond dated the iſt of Auguſt was 2 Co. 5. a. 
delivered the 2d of Auguſt in Support of the 332-46. 693. 
Right, for a Deed might be dated and 5 Nd 28 1. 


ſealed one Day and delivered afterwards on 


another, and ſo the Declaration was good of 
a Bond made the 2d of Augüſt. 


Bur 
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Bur if the Bond was alledged to be made 
the 1ſt of Auguſt, and upon the Oyer it ap- 
pears to be dated the 2d of Auguſt, it ſeems 
that after the Deed is foupd, that this will 
be a good Objection in Arreſt of Judgment, 
for the Bond can't be intended to be de- 
livered before its Date, for the Date is the 
Time of its Sealing, and the Deed can't be 
delivered as the Deed before it has the Eſ- 


ſentials of the Deed by the Seal of the Party; 


and ſo it can't be help'd by the Verdict. 


Bur if a Bond is alledged to be dated 
the 1ſt of Auguſt, and ſo it appeared to be 
upon the Oyer, yet if the Jury find that this 
Bond dated 1ſt of Auguſt was in Reality 


ſeal'd and delivered any other Day, tis well 
enough, for the Date is not a material Part 


of the Contract, and if the Contract offered 
to the Court was ſealed and delivered at ano- 
ther Time, yet it is the Deed. 


Havinc thus conſidered the Dates, we 
return again to the Commencement of the 
Leaſes. 


A Leasz of one Commencement cannot 
be proved by a Leaſe of another ; but where 
a Man alledges a Leaſe to anſwer ſome ſpe- 
cial Purpoſe, and the Jury find a Leaſe of 
another Commencement, yet if the Leaſe be 
ſufficient to anſwer that Purpoſe, he ſhall 


prevail. 


As 


yd 4 — — — Df <4 =. — ca "—>__—_ cam — 1 G i a. a a. 
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As if in 2 Replevin the Defendant avows Heb. 73. 


for taking Plaintiff's Beaſt in his Common 


Damage feaſant; Plaintiff replies that J. S. 


was ſeiſed of an Houſe and Lands to which 


he had Common, and demiſed the ſame to 


the Plaintiff the 30th of March; the Avowant 


traverſes the Demiſe modo & forma, and 
the Jury find a Leaſe the 25th of March 
from FJ. S. this is well co and Judg- 


ment ſhall be for the Plaintiff ; for they find 


enough upon the whole Matter to alert the 
Plaintiff's Right of Common; ſo that their 


Verdict, though different from what is al- 
ledged, yet is ; ſufficient to juſtify the Plain- 
tiff s Right of Common; for though they do 


not find the Allegation itſelf, yet they find 
what will anſwer the Purpoſe of the _ 
tion, and that ſufficeth. 


Bur if they had found a Leaſe by J. N. Hob. 73. 


they had not found enough to anſwer the In- 


tent of the Allegation, nor to direct the 
Judgment of the Court, for the Defendant 
Maker by his Rejoinder that J. S. was ſeiſed 
of an Houſe and Lands, and had a Right of 


Common, in as much as he only denies the 


Demiſe to the Plaintiff, but poſſibly had the 


Plaintiff alledged Seiſin of ſuch a Houſe and 


Lands in J N. to which Common was Ap. 


pendant, the Defendant would have traverſed 


the Seiſin of F. N. or the Appendancy of the 


Common; ſo that the finding of the Leaſe of 


J. N. would not on the whole Matter anſwer 
the 


Peu. Com. 


Oren 133. 
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the Plaintiff's Purpoſe, becauſe the Defen- 
dant doth not admit the Seiſin of J. N. nor 
the Appendancy of the Common to his 
Houſe, ſo that upon ſuch a finding of the 
Jury the Court would not hg the Plain- 
tiff's Beaſts to be returned. 


IF a Man declare of a Parol Lak, and 
give in Evidence a Leaſe by Indenture, this 
will not maintain the EI > for all 
Contracts that are executed with Solemnity 
ought firſt to be offered to the Court, who 
are the proper Judges of all Things that be- 
long to the Effect = ſuch Contract, ou: 
they can be given in Evidence to the Jury 
— 4 of the Fact, whether ſuch a Contra 
was really executed. 


DECLARATION in Ejectment of Michael 
mas Term which * — to the firſt Day of 
2 and the Leaſe declared on bears 
Date ſometime after the firſt Day of Term, 
yet if it appears by Evidence that the Bill 
was filed after the firſt Day, tis ſufficient, 
for the Act of Law ſhall do no Man an Injury, 
and therefore the Relation of Bills to the firſt 
Day of Term can't obtain in this Caſe, for 
then it would delay a Man's Remedy, and a 
Man that was ejected after the firſt Day of 
Term could not complain till the Term was 
over. | 


In Ejectment a Man declares on a Leaſe 
for one hundred Acres, and gives in Evi- 


dence an Ejectment out of forty Acres; _ 
| l the 
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this was held to be good for the forty Acres 
becauſe the Jury find an Injury relating to 
the ſame Land thus butted and bounded as 
in the Declaration, though that Land be not 
of the ſame Extent as is there alledged, and 
it appears that it is the ſame Land thus but- 
ted and bounded that was let to the Plaintiff, 
and the Defendant did him an Injury by his 
Ejectment. e | 
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Bur, if the Land or Number of Acres be Heath's Max. 


miſtaken in the Declaration, ſome have ſaid 9 Pleading, 8. 


that this is fatal, and the Leaſe of other 


Lands for another Number of Acres can't 
be given in Evidence to ſapport it, becauſe 
hereby the Contract alledged would be ma- 
terially different from the Contract proved, 


which our Law doth not allow of; Cauſe 


gue fre e 
94; For others hold the contrary. : 


- Ir a Man declares of a Leaſe of ſo many 
Acres of Meadow and ſo many Acres of 


Paſture, and gives in Evidence a Demiſe of 
the Herbage and Pannage of ſo many Acres, 
this will not maintain the Iſſue, for the Con- 


tract which he alledges is for the whole Pro- 


Hard. 339, 


fits of the Soil, and therefore the Contract 


ought to be brought for ſo many Acres of 
Herbage for which an Ejectment lies; for 


when a Man hath the whole Eſtate, and lets 


part of it, the Leſſee muſt declare upon that 


Contract as it is, and not of another. 


4 Bur 
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Cre. Car.362. 
1 A. 4. 


and then his Leſſee muſt declare according 


Dyer 32. 


_ Graſs, or in prima Tonſura, and lets this to 


and therefore when he that hath the firſt 
Graſs, lets the Lands by the Name of the 
firſt Crop of the Lands, he hath done ac- 
_ cording to his Power, in as much as he had 


and gives in Evidence a Leaſe made by a 
1 _Copybalder, or by the Guardian to an In- 
- fant, this is well enough, for ſuch Leaſe is 


Right, as all other Poſſeſſion is, fo the Leaſe 


is maintainable againſt every Perſon but the 
Lord or the Infant. 


JIE Acres of Land, and he gives in 


The Law of Evidence, | 


Bor if a Man hath the Inheritance i in the 


another for Years, and the Leaſe imports a 
Leaſe of the Lands, the Leſſee may declare 

upon this Leafe, and give this Title of his 
Leſſor in Evidence, for he that hath the 
firſt Graſs, or prima Tonſura, hath the moſt 
ſignal Profits, and therefore he is reputed to 
have the Freehold ; and he that hath the 
After-Graſs hath only a Profit apprender out 
of theſe Lands in the Nature of a Common; 


ia Q fi oo i... 


the very Property in the Lands themſelves, 


to the Contract which is on the Leaſe of the 
Lands themſelves : But where any Perſon 
has the Lands and lets the Herbage, there 
the Leſſee muſt declare according to his 
Contract, otherwiſe he will fail in his Proof. 


Ir a Man declares of a Leaſe cenerally 


againſt every Perſon but him that hath 


"us Debt if a Man declares of a Leaſe of ele; 
Evidence, oy 


The Law of Evidente. 


Evidence, and the Jury find, a Leaſe of twen- 
ty Acres of Land, this will not maintain the 
Declaration; for if the Number of Acres 
are not the ſame, *tis not in Subſtance the 


ſame with the Leaſe alledged, and therefore 


the Party hath failed in his Allegation. 


Bur if a Man declare on a Leaſe for Dyer 32. 


twenty-ſix Acres, and the Defendant ſays 
that he let theſe twenty-ſix Acres of Land 
and four more, and concludes with a Tra- 
verſe, abſque hoc, that he let twenty-ſix Acres 


of Land only, and the Jury find twenty 


Acres; this by the better Opinions is found 


for the Plaintiff, for the Jury are only to try 


the Matter of Debate, and not any Point in 
which the Parties are agreed ; now they both 
agree that there were twenty-ſix Acres de- 
miſed, and conſequently when they find there 
were but twenty, they find for the Plaintiff, 
in as much as they have not found more 
than the Defendant hath admitted, which 
was the Matter in Queſtion. 


5 


. 


Ir a Man declare of a Leaſe dated the Dahn 10g. 


28th of January, and it be found ſealed the 


29th of January, and the Plaintiff be found 


to be ejected the 30th, this is well enough, 


as long as it appears that the Plaintiff was 


ejected after the Leaſe made, otherwiſe *tis 
if the Ejectment had been laid the 28th. 


Ir a Man declares for a Meſſuage and _— Com, 
eleven Acres of Land thereunto appertaining, 18 
though the Words . ts - 
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be void, in as much as Lands can't apper- 0 
tain to a Meſſuage, yet fince in common 
Speech the Lands let with a Meſſuage are f 
faid to in to it, it is Matter of Evi- t 
dence to prove what eleven Acres be intend- A 
ed; and if a Man has two Manots called 1 
Dale, and levies a Fine of one of them, he 0 
may prove by Circumſtances which of the 
Manors he intended. | 
t 
Thirdly, Entry and Ouſter. b 
t 
FoRMERLY there uſed to be an actual En- d 
try and Ouſter; now by Rule of Court they i 
confeſs Entry and Ouſter, and inſiſt on no- 1 
thing but the Title. te 
| r 
Mill. AF. Bur the Confeſſion of Entry doth not 
8 extend to ſuch Caſes where it is neceſſary to 
ay — prove an Entry to make a Title in the Leſ- 
42, 248. ſor of the Plaintiff, for the Rule is to confeſs R 
Entry of the Leſſee, and not of the Leſſor; 1 
dall. 259. and the Rule is intended more conveniently 
: to try the Title of the Leſſor, and not with 
= | any Defign to make any part of his Title. d; 
* | U 
1 Vent. 332. AND therefore where an Entry is necef- D 
| 2 Str. 1086. ſary to take Advantage of a Condition bro- in 
| | ken, or to avoid a Fine, there the Leſſor 
muſt make an actual Entry. 5 
| 5 th 
1 Sid. 223. PLAINTIFF makes a Title by Leaſe of if 
. f, > five thouſand Years ſealed and delivered at I th 
2 . Len. London, and the Defendant inſiſted on the | ve 
750. Proof of Entry by Virtue of that Leaſe, but 
1 Salk. 259. | | the 
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Ge be Cavs pe eſumed an Entry ableſs the con- 
ewn on the other Side; /ed Quær . 


ber it ſeems to be incumbent on the Plaintiff 
to prove whatever, is. neceſſary to give him a 
the © having a Leaſe ſeems to be no 


Pre Pry 1 chat the OP entered by Force 
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56 Max may. . a Leafs: of Tiches to F _ 196, 


try bus Title in Ejeftment 4 but if a Man — 


1 Jones 3273 


the taking of the Tithes in Evidence; this 322. 


bring an Ejectment of the Rectory, and gives 


doth not maintain the Declaration; for this Cre Car 301. 
is no Ejectment. out of che Rectory, for the 1 Sid. 91. 


Tithe is an incorporeal. Inheritance collateral 
to the Rec ory4 and no Parcel of it, for the 
Rectory is the Church and Glebe, into which 
e Parſon by his Induction, is ſeiſed ; and 
5 fore they muſt prove an Entry into the 
n this Ejectment, for it continues a 


Rectory: —5 * had alicned all his 


Tithes during his 
a Man makes. a Link to 


beg a die Tri. per Pais, 


he canuot prove his Entry at the Day 6 £4. 390. 
A he. Leaſe was made, for that were a 8. 550. 


men, in as much as the Day itſelf is not 
uded. 


J li; tivd Yin. 


Is. a. an makes ; a general Entry into Part, Ca. 


this is "Tafkcient to veſt the whole Eſtate ; as 
if an Anceſtor die, and the Eſtate deſcend to 
the. Heir, the Entry into Part is ſufficient to 
veſt the whole Eſtate, though he doth not 
ſay be entered in the Name of. the Whole, 


Q. ä 


Lit. 15. 6, 
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for the Preſumption of Law is always in fa- 


1 


Now the Anceſtor: dying, the Poſſeſſion 


is caſt upon the Heir, to preſerve a Tenant 
to the Præcipe, and fince he is by the Law 


reputed the Poſſeſſor, his general Act of 


Entry without more ſaying, muſt be taken 


in favour of Poſſeſſion, as an Act with In- 
tention to poſſeſs the Whole; I fay this is 


prima facie à Conſtructien of that Act, un- 


leſs; the contrary appear, that is, unleſs by 


Co. Lit. 15. 6. 


any Words he makes it a ſpecial Entry; as 


if he ſays, he enters into that Acre only, for 


the Act is to be interpreted according to the 


Mind of the. Party from whom it proceeds. 


Bur where a Man enters to deveſt an 


Eſtate, there his Entry muſt be Special, for 


he muſt enter into ſome one Acre, in the 


Name of the Whole; and this is upon the 


ſame Reaſon, for the Preſumption of the 
Law is ſtill in favour of the Poſſeſſor, unleſs 
the contrary ſhall-appear; for if a Man enters 
ally into one Acre, without ſaying in 


the Name of the Reſt, he ſhall not be in- 


tended to defeat any more than that Acre on 
which he entered; for ſince his Adverſary is 
poſſeſſed of the Reſt, the Law will not in- 
tend the Claim of the Poſſeſſion any farther 


than the Words of him that made it. 


Bor this Preſumption ſtands only till the 
contrary appears; for if by expreſs Words 


* 
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Poſſeſſion withſtand that Claim which Eat 


the Entry muſt be diſtinct in both Acres, and 


another's; for no Man's Poſſeſſion can be de- 


the Poſſeſſion; and where the Poſſeſſion and 
defend i Sh 


N Liſe of one Acre, and the like of the other, 


* 3 UM 83 | 22 "I 


te 1 an Intention to claim the Whole, 
and ſet up a Right to it, then cannot a naked 


_ to r it. 


Waxke che Seifin | is ah ſame, der one Co, Lit. 252. 
Entry only in the Name of the Whole ſuf- 6. 
ficeth; — by the Act of Entry it plainly 
1 in the Country (for al; thoſe 
olemn Acts were provided) that the Party 
intended to defeat the whole Poſſeſſion. 


Ie a Man diſteiſes tas of one Acre, and 
at another Time of another, the Party that 
hath a Right, may enter into one in the | 
Name of = Whole, for the Poſſeſſion is the a 
ſame, and there 1 is the lame Perſon to defend \ 
. ie | 


Bur where = Seilin is different, there 


he cannot enter into one in the Name of both; 
for let my Intention be what it will, what 
defeats one Man's Eſtate, wiil never defeat 


feated by an Act which doth not relate to 


Seifin - are diſtinct, the Act which defeats 
another Man's Seiſin has no Relation to 
mine; for I am not concerned to know nor 


Tuznzrons if a Man diſſeiſes another of C.. Li 252. K. 
two Acres of Land, and makes a Leaſe for Latch 71. 


* 2 the 
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the Diſſcifſce mat make different Entries; 
becauſe two Tenants for Life have two di- 


ſtinct Seiſins of cher Eliten for Life; which 
8 nnn | 


Bur if he had let it to two Perſons for 
Tears, the Poſſeſſiom of the Tenant for Years 


is the Poſſeſſion of the Diſſeiſor, and they 


jar" looked upon fs his'Baliffy to keep 
Poſſeſſion for him, and upon him reſts the 
| Mon; and there- 
fore the Law reckons one Entry in the Name 
of them both to be ſufficient, becauſe the 
Poſſeſſion and Seiũn of the Freehold is united 
in the Difſeiſor. 10% 


Ir a Man enters to another Purpoſe, as to 


the'Land, this is no 
Entry to defeat the Poſſeſſion of the Difſeiſor, | 


for a Man's Intention is to be regarded, and 


that gives the Signification and Value to the 
Action, and without an Intent appeating to 
defeat the nn this 1 is * no Entry at 
all. Urs 1 bf B 


Is there be a Diſſeiſin of two Acres i in two 
different Counties, at the ſame Time, there 


muſt be diſtin& Entries; for the Solemnity 


of Entry is required for the Sake of the 


Country; that they may know in whom the 
Poſſeſſion reſides; and beſides, as all Counties 
met in diſtinct Bodies in their proper County 
Courts, where the Eſtate was in different 


Counties, the Entries for Thei# Notice was 


rern D 4.4L 30-1 
lay to flor i 


MM stig rcrs gr. n. 


| 


J 
pl 
} 
„ 
p 


TY % wk 7 | GY cnn n_ F4cF7- p 
| 6 wad — 8 o 
, 


r earn %*F wF 
v...4 "Sp * 4 


. — * * 


The Law of Evidence. 


229 


Ir a Thing begin without Solemnity, it Co. Li. 214, 


may be defeated without Entry, for it re- 
uires no more Notoriety to defeat the 
Polleſion,than it did to begin it; and there- 


fore if a Leaſe for Years, upon Non-payment. 


of the Rent were to be void, the Eſtate is 


began without any Solemnity ; but if a Leaſe 
for Life, upon Non-payment of Rent were 
to be void, yet it- cannot be avoided without 
Entry, becauſe it began with Livery ; but 
if the Condition of a Leaſe for Years were, 
that upon Non-payment of Rent, the Leſſor 


ſhould re-enter, there by the expreſs Words 
of the Contract there muſt be an Entry. 


% 


to ſeveral Feoffments of two ſeveral Acres 
of Land, and both Conditions are broken, 
he muſt make ſeveral Entries into each Acre, 
and cannot enter into one in the Name of 
both ; becauſe the Ceremony of Livery was 


215. 
Plowd.1 


in the Leſſor without any Fs becauſe it 
u 


diſtin, by which Notice was Sen. that 


Poſſeſſion did begin in the Feo 


ee, and the 


Force of that Ceremony continues till defeated 
by an Act of the ſame Notoriety; and the 


Defeating of one Ceremony quite diſtinct 
from the other, can be no Notice that the 
other is alſo deſtroyed and defeated, and 
therefore the Entry muſt be different. 


33.6. 


Ir a Man make ſeveral Conditions annexed Co.Lit.252.6. 


Ir I. S. is a Truſtee of a Leaſe for I. N. in 471560 | 
and is diſpoſſeſs'd, and a Stranger enters in per Nevil. 


the Name, and by the Direction of 7. N. 
e Q 3 this 


The Law of Evidence. 


this is no Entry of 7. S. the Truſtee, be- 


cauſe not made in his Name, nor by the 


Direction of him who had the legal Eſtate; 


and an Entry that defeats Poſſeſſion, is to be 
taken according to the ſtricter Letter of the 


Law, and by the Common Law I. N. had 


not the Right of the Term, but 7. S. only. 


Thirdly, The Title in the Leſſor of the 
Plaintiff. 


Axp here I ſhall not ſpeak of all the 


Controverſies relating to Title, for that were 


an endleſs and confuſed Work, and would 


draw in all the Doctrine of the Tenure under 
this Head ; but here I ſhall only mention 
the leſſer Particularities of Title that gene- 
rally eſcape the other Places, and therefore 


fit to be reduced hither by themſelves. 


| Ir a Man iſſues an Flegit, and brings an 
Eje&ment to try his Title, he muſt ſhew his 


Elegit filed, for that Remedy is founded on 


the Choice of the Lands rather than on the 
Body of the Debtor, and therefore his 

Choice muſt appear of Record, fince from 

that Choice he deriyes this Sort of Execu- 


tion. 


Ir Leſſee after the Commencement of his 


Leaſe make a Leaſe to another, or aſſign it 
over, the ſecond Leſſee muſt prove the Poſ- 


ſeſſion of the firſt Leſſee, ' otherwiſe he will 


fail in his Iſſue, for without Poſſeſſion the 


firſt Leaſe was a Choſe in Action, not tranſ- 
| - ferable 
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brable over ; _s the Reaſon ak the Rule 


23 i 


why a Choſe in Action was not transferable, 


| was from Danger of Maintenance of great 


Lords, which was a very political Law, 
while the Tenures continued in a perpetual 
Subordination one under the other. 


Ir the Truſtee of a Leaſe be Leſſor in 77. per Pais, 
Ejectment, his Diſclaimer in Pais will avoid 6 Ed. 387. 


the Plaintiff's Title; for no Man can have 
Right againſt his own diſclaiming of Right, 
and the only Remedy that Ceſtui que Truſt 
has, is by Bill in Equity to puniſh the cor- 
rupt Conſcience of the Party who diſclaimed 


2 Keb. 795. 


a Right to the Land when he had taken the 


Truſt and Charge of it upon him. 


In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or Convey- 
ance made by himſelf, becauſe he can't 
take Advantage of one Contract that he 
himſelf has made, thereby to deſtroy another, 


Tri. per Pais, 
6 Ed. 388. 


but in this Caſe the Party who hath the In- 


tereſt, muſt get to be made a Defendant. 


A Parson in Ejectment, muſt prove 7* per Pais 
Admiſſion, Inſtitution, and Induction, his 37% . 
Subſcribing the Articles, and Declaring a full , S4 220. 


and free Aſſent and Conſent to the Common 


Prayer, 


Fon the Plaintiff muſt make out a good. 
Title to himſelf, and therefore he mult not 
only prove that it was well filled at firſt, but 


that it continued full till the Time of the 


24 Action 
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Action brought; for he muſt deduce his 
Right down to the Time of bringing the 
Action; and by the Statute, unleſs he ſub- 
ſcribe the Articles, and declare his Aſſent, 
the Living becomes ipſo fatto void withour 
any Sentence Declaratory ; .ſo that unleſs he 
proves the doing of the Thing required, he 


_ doth not prove the Living full at * Time 


Proof o 


of the Action, and ſo mukes no o Title at all 
to himfelf, 


Bur after ten or twenty Years Poſſeſſion, 
the Clergy ſhall not be put to the preciſe 

f theſe Subſcriptions, for the long 
— is a Preſumption, unleſs the Con- 
trary be proved; and all Things muſt be 
ſuppoſed to be well done, unleſs within 
ſome reaſonable Time it were called in 


Cine: 


1 Sid. 221. 
Tri. per Pais, 


61h Edit. 389. 


Bur if the Parſon ſhews EE: Inſti- 
tution, and Induction, he need not ſhew any 
Right in his Patron on the Ejectment; for 


if he fill the Church, he hath a Title to the 


3 Med. 36. 


Glebe and the Revenues againſt all Men; 
and the Right of the Patron muſt be con- 
tended: with the Patron himſelf in a Quare 
Impedit, or if the Time be elapſed, in a 
Writ of Right of an Advowſon. 


Tux Oath of the Party in Chancery, that 
the Eſtate is free from all Charges and In- 
cumbrances, is a Preſumption, that the Set- 
tlement made before any ſuch Purchaſe or 
3 on which the Oath is taken, is 2 

fraudulent 


a 
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fraudulent Settlement ; becauſe no Man. ſhall 


be preſumed to ſwear falſely, or to underva- 


lye the Obligation of an Oath, therefore the 
former Settlement muſt be preſumed as frau- 
dulent, and no real Incumbrance ; but this 


preſumption i is of the leſs Value, becauſe if 


the Settlement b fraudulent, there muſt be a 
Fraud preſumed. in the Party, and it mu 
be left — the Jury whether they will e 
a Fraud or a Perjury. \ 


Ir on Not guilty pleaded the Lehr of the Þ Hob. 72, 166. 


Plaintiff ſhew 'a Feoffment, the Defendant. 
may give Covin in Evidence; but if on 
Nient feoffa pas, the Plaintiff ſhew a Feoff- 


ment, the Defendant can never. give Covin, 


in Evidence; for in the firſt Caſe, however. 
the Defendant contradicts the Title of the 


Plaintiff, as long as he ſhews t hat there was 
Ted of the Pabrif it ſuf- 


no Title in the 
ficeth; and if the Title of the Leſſor de- 


pends upon à Feoffment, which the Defen- 


dant ſhews to be covinous, he deſtroys his 
Title; but when the Iſſue is Feoffment, or 
no F eoffment, there the only Queſtion is, 

whether there be that Contract, with all the 


dolemnities which the Law requires to a 
Feoffment, and not whether it were done 
with a fraudulent Intention; for where ſpecial 
ITues are taken, no Body can run, into any 
Point that is out of the Iſſue, to which the 
Parties are unprepared, but on the general 


Iſſue whatever tends. to. ſatisfy the Plaintiff's 


Cauſe of ors Fe t, may be given, in, Evi- | 


eoffment can't be called abſo- 
lutely 


dence ; for a 
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lutely void, which is covinous, and there- 
fore Covin canhot be given in Evidence upon 
the Nient enfeoffa pas, for ſince a Notice is 
given by the Livery, in whom the Freehold 
15, the Act of Livery which ſubſerves that 
Purpoſe, cannot be reputed abſolutely void; 


and therefore it ſhall never be ſaid, that it 


is no Feoffment at all, becauſe *tis a ſuf. 


ficient Notice to direct the Præcipe of a 


Stranger. * 


Bur if a Man enfeoffed by Covin, to 
avoid the Debts of Creditors, pleads that he 
was ſeiſed at the Time of the Judgment by 


Virtue of a Feoffment, and the Creditor, 


that he was not ſeiſed at the Time of the 
Judgment, nor at any Time afterwards, on 
this Iſſue the Covin may be given in Evi- 
dence ; for this is indeed no Seifin, by the 
plain Words of the Statute, to avoid the 
Extent of the Creditors. 


Ir the Heir pleads Riens per Deſcent, and 
to ſhew that there was nothing deſcended to 
him, gives in Evidence a Feoffment, the 


_ Plaintiff may in Oppoſition give Covin in 


Evidence; for this is to deſtroy the Effect 
of the Feoffment, which indeed hath no 
Effect to defend, and cover the Heir from 


the Actions of his Anceſtors Creditors, by 


the Deſign of the Statute; and the Creditor 
in this cannot be put to plead it, becauſe he 
could not foreſee any ſuch ſecret Feoffment, 


or know whether the Heir would inſiſt on 


it, 


The Law if E 1 


it, till it is offered in Evidence, and there- 
fore, that is the proper Time to encounter it 
with the Proof of the Covin. 


Avolunr ax Conveyance hath no Badge oo 446. 


of Fraud, unleſs the Party were then in 
Debt, or in Treaty for a Sale of the Lands; 
for a Man may have Reaſon to ſettle for the 
Good of his Wife and Children, and if he 
hath a clear Fſtate, and no Intention to ſell, 
the Settlement muſt be taken to be a good 
one, for that cannot lye under a Suſpicion 
where there is no Diſcovery made of an In- 
tent to uſe that Settlement to fradulent Pur- 
poſes at the Time of making it. 


Ir Copies of Court Rolls be ſhewn to 89 450. 


prove a cuſtomary Eſtate, the Enjoyment of 
ſuch Eſtate muſt be proved, otherwiſe it is 
not good; as if the Cuſtom was to be pro 
ved of intailing Copyholds, you muſt not 
only prove from the Rolls, that there were 
ſuch Intails, but alſo an Enjoyment under 
them accordingly, for the Rolls oaly ſhew 
that ſuch an Eſtate was limited, and that 
the Intailing of Copyholds was endeavoured 
at, but this doth not prove an Ulage, un- 
leſs the Parties continued in Poſſeſſion un- 
diſturbed under it; for the Words of Limi- 
tation to a Man and to the Heirs of his 
Body, make a Fee-fimple conditional at 
Common Law, and therefore from the Words 
of the Roll, without Proof of the Uſage, you 
cannot collect that there was a Cuſtom of 
Intailing, 

Secondly, 
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Secondly, Of the Iſſue Not guilty in Treſpaſs, 
Anp firſt we ought to ſhew what Evi- 


dence muſt, may or may not be given on the 
Part of the Plaintiff. 


| _ SxtcovpLy, What Evidence wa or may 
not be given'on the Part of the Defendant. 


Pixsr, What Evidence may be given by 
the Plaintiff to prove his Declaration. 


Ir a Man declare in Treſſ paſh, and aſſign 
134 the Treſpaſs in an Acre of Land, thus — 
ted and bounded, and give Evidence of a 
. Treſpaſs in half N Acre, it is ſufficient; 
for fince' a Man proves the Damage to be 

done within the Bounds alledged in the De- 
claration, he proves what is alledged; in as 

much as the Dam only are to be re- 

covered on theſe Al 


be redreſſed, for a Treſpaſs in any Part of the 
Acre, is a Treſpaſs in the Acre, and fo an- 
C. Fac. 183, ſwers the Declararion. 
184. in Ejectment for an Acre thus bounded, and 
lu. 114. 
ent, unleſs he diſtinguiſh the Premiſſes, nor 
can any Execution be had by Delivery of 
Poſſeſſion of Part, unleſs that Pat be aſcer- 
tained, for one Part of an Acre may be 
ares, better and more fruitful than the 

other 


Ir 


egations, he has ſuffici- 
ently proved that Damage which ought to 


But if a Man declare 


proves Title to but half, this is not ſuffici- 
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Ir there be two Tenants in Common, and: Cen. Jac. 184. 
one brings an Action without the other, the 
Defendant cannot take Advantage of this, 
upon the general Iſſue, but he ought to have 
leaded it in Abatement; for when the 771. per pair, 
Plaintiff proves that he had the, Poſſeſſion of 6:5 Edit 409. 
the Soil, and that there was a Viplation of: „ 320. 
that Poſſeſſion by the Treſpaſs of the De · 
fendant, 15 proves . ** = 
Manner of having or ling. is not called 
in oo in . Declaration; whether he; 
had it with another or to. himſelf alone, tis 
fill Clauſum gur, and if violated hy the De- 


1 


fendant, the Plaintiff is to be redreſs'd, and; 
is not incumbent on him to prove any. 

more than what he has alledged, that the 

Cloſe or Field was his owp, and that a Treſ- _ 

ay was there committed by the. Defendant; 

id this is not like the Caſe, in Ejectment. 

where'a Man declares of a, ſole Demiſe, and. 

gives in Evidence the Demiſe of Tenants in? 
Common ; for there the Plaintiff dath not 

prove the Title that he hath alledged in the 
Declaration, and ſo fails in Bis Evidence; 

but where one Tenant in Common brings 
Treſpaſs, he doth not bring his Writ; in the. 

manner the Law requires; for, ſince each 

have an undivided Property, in Groſs, both 

ſhould have brought their Action of Treſpaſs: 
or the Damage to it, and if the Writ be; 
ot brought in the manner the Law requires. 

I, the Defendant may plead. it in Abate- 

ment. i | 


Bur 
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Bur if there be two Tenants in Common, 
and one brings an Action againſt the other, 
they may take Advantage of this on the 
general Iſſue; as in Treſpaſs, and Not guilty 
pleaded, the -Defendant gives in Evidence 


that Bromley was ſeiſed in Fee, and let the 


Premiſes to the' Plaintiff, and one A. who 


aſſigned the ſame to B. by whoſe Command- 


ment the Defendant entered ; and this was 
allowed to be good Evidence for the Defen- 


dant on the general Iſſue, for this diſproves 
the Fact alledged in the Declaration; for by 


this it appears he did not violate the Proper- 


ty of the Plaintiff, he did not enter into a 
Cloſe that was his alone, but into his own 


_ Cloſe. | 64 


Tri. per Pais, 
6:bEdit. 396. 


- In Treſpaſs for taking down a Pew, the 
Evidence was, that the Pew was faſtened to 
the Pillar of the Church with a Chain; this 
is no good Evidence to prove the Declaration; 
otherwiſe it is if it had been fixed to the 
Pillar by a Nail ; for in the one Cafe *tis not 
fixed to the Freehold, but in the other it is; 
for, whatſoever is fixed to a Church or Houſe 
is reckoned Part of the Church or Houſe in 


which it is fixed; for the Church is an 


Houſe that conſiſts in its Frame and Building 
of ſeveral diſtin Materials fixed one in 
another ; whatever therefore is fixed to the 
Houſe or Church, is a Part of it; but if it 


be fixed to another Thing that is fixed to the 


Houſe or Church, it may then belong to 
another, for not being immediately fixed N 
| x t 


* 


The Law of Evidence. 239 


the Frame of the Houſe or Church, it can- 
not be reckoned Part of it. 


Ir a Man recover in an erroneous: Judg- 13 Co. 21,22, 
ment, and Treſpaſs be committed by a 
Stranger on the Fo and after the Judg- 
ment is reverſed by Error, yet in Treſpaſs | 
brought by the Recoverer, he ſhall give 
this whole Matter in Evidence, and maintain 
his Declaration; for though the Writ of 
Error deſtroys the Judgment between the 
Parties by Relation and Fiction of Law to 
advance the Right, yet that Fiftion of Law 
ſhall not be ſet up to encourage. Wrong and 
diſcharge the Treſpaſſer, for the whole Pro- 
fits are recovered by the Plaintiff: in the 
Writ of Error againſt the Party that reco- 
vered in the Judgment, and therefore tis 
fit that he ſnould puniſh all Treſpaſſes, and 
not Pay for that which he never received. . 


'Veon Treſpaſs brought 2gainſt A. upon con. 32. 
Evidence that the Hogs of B. were kept in 71 her Pair, 
the Defendant's Yard, (adjoining to the 3 
Land of the Plaintiff) by the Servant of B. 
and yet it was allowed = this Evidence did 
maintain the Declaration againſt A. 


So in Treſpaſs againſt A. Evidence given Clayton 33. 
of Agiſtment of Beaſts taken into the Land Ti. per Pair, 
of A. and allowed to maintain the Declara- * 
tion againſt 4. 


Fon A. in theſe Caſes had a ſpecial Pro- 
perty in the Beaſts, and *tis by Reaſon of 
| chat 
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that the ſs is comthiced, M n 

and therefore he is juſtly anſwerable for it; C 

for had not the Beaſts been taken in the 6 

© Groutidy they hatt never broke into the 
Ground aden. 


th 
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ory nurn ei intahit,” on the Evidence 
that an! s offered to the 


25 1 — that nbd & ight 
be given in Evidence upoti the 1 'De- 
claration of alia che ei intulf; but any 
other Matter that doth not. ariſe * t 
citiſe could not be given in Evidence ont 
general Declaration of alia enormia ei oe 
but it ought" to have been expreſly ſet forth 
in the Declaration, or elfe* nothing could be 
in Evidence thereviits relating; fot it MW the 
oth not ſcem t agree with Modeſty to Ml the 
erpreſs the Manner of any indecent Com- no 
. © _nierce, but all fuch Things mult be ” more Ml da 
5 J — | nol” —— 74 ak and det 
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S 1245 Ttnieya 7. Sr if th Ede a 50d rove his 

my ere he's joey and becauſe he could IN the 
chat the Milt was 1 in the Tenure the 

S. the Jury being at Bar was difchar- © wh 
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not appear that there was any Treſpaſs in the 


Cloſe he has deſcribed. 


Ir in Ejectment the Plaintiff declares for 3 Med. 36. 
a Manor, he muſt prove the Attornment of L,. 5. 553- 


5 | * 1 No. Ab. 202. 
the Tenants; for a Manor conſiſts partly in =" ER 


Demeſnes and partly in Services; without 
Services there is no Manor, and without At- 
tornment there is no Service. 


In Treſpaſs upon the Caſe againſt the 89% 335. 
Defendant for digging a Hole in the Way, 
whereby his Horſe fell in to his Damage ; 
if the Plaintiff doth not prove the Way, and 
that the Defendant dug the Hole, he fails in 
his Proof of his Declaration. 7 


Ir Treſpaſs were done the'4th of May, and Ce. Lie 2830. 
the Plaintiff alledges the ſame to be done Cr--Car. 5 14, 


the 5th of May, or the 1ſt of May, when 19% * 


no Treſpaſs was done, yet if upon the Evi- , ner Pals, 


dence it falls out that the Treſpaſs was done 614 Eu 394. 


before the Action brought, it ſufficeth ; for 
the Time of the Injury is no more a mate rial 
Part of any Injury than it is of a Contract; 
and therefore whether there is an Injury 
done or not is the Queſtion, and not when 
it is done; but if there ma no Injury done 
at the Time of the Action brought, then had 
the Plaintiff no Cauſe of Complaint, and ſo 


the Action at the Time it was brought was 


wholly groundleſs. 


17 a Man be faid' to aſſume the th of Shel and 
May, and he be then proved to be dead, %% per 
_ R | | and 
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and the Party be proved, to aſſume another 


Day it ſufficeth, But if a Man bring Treſ- 
paſs againſt another, and lay it to be done 
the 4th of May, and the Party is proved to 
be dead, this diſcharges the Action, for 

a perſonal Action that complains of a hong 
done, dies with the Perſon. 


In an Action on the Cuſtom for ſafe 
Carriage, Evidence of the Delivery and 
Charge to carry them ſafe, good, without 
ſaying whither, becauſe it ſhall be intended 
to the Place where he uſually came. 


In an Action for ſafe Carriage, if no 


Price be ſet, it ſhall be intended for the 


common Price, but if a ſpecial Agreement 
be ſet out to carry for 45. an hundred, it 
muſt be proved that the common Rate is to 
carry for 45. an hundred. 


Secondly, Evidence on Not guilty for the 
Diefendant in Treſpabs. 


Tux Defendant may prevail in this Iſſue, 


Fs, By making Title to the Land; 
for then he farms the Declaration, for he 
proves that he did not enter into the Plain- 
tiff's Cloſe, but his own; and conſequently 
that is a very juſt Difproof of roars 
Declaration. 


SECONDLY, By ab Title to the Pro- 


fits of the Land when he hath no 3 
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The Law of Evidence. 243 
the Land itſelf; as this alſo falſifies the 
Declaration, for hereby the Defendant did 
not beat down the Plaintiff*'s Corn, but 
entered to take his. own; and if the Defen- 
dant proves the Corn to be his own, the 
"> I taking of it is no manner of Treſpaſs to 
5 the Plaintiff, and ſo the Defendant hath diſ- 
** proved the Fact laid in the Declaration: Now 
nd he general Rule is, that where a Man hath 
an uncertain Intereſt and ſows the Land, 
eq ud his Eſtate determines, yet he hath a 

Title to the Corn that he hath ſown on the 
Land, though the Property of the Land is 


altered. 
Ap this upon theſe three Reaſons. 


FigsT, Becauſe it is a publick Benefit that 
the Lands ſhould be ſown and cultivated, * 
and all Things that tend to Plenty and In- 
creaſe ought to have the uttermoſt Security , 
that the Law can give it; for hence it is fit "NY 
that they ſhould ſuppoſe -a Property in the 
h Corn diſtin& from that of the Soil, and that 
bs this P ſhould be at the entire Diſpo- 
ſal of the Owner diſtin& and ſeparate from 
the Land, that all Encouragement poſſible 
might be given to Tillage, and that no 
Man might decline Cultivation under this 
Fear left the Profits ſhould be ſwallowed by 
any Perſon that he diſliked. 


has SsconDLY, When any Perſon hath ſown, 
to he hath gained a ſpecial Property in the 
the Corn by his Labour and Induſtry, and there- 


R 2 fore, 


De Law of Evidence. 


fore, though his Property in the Soil 
changes, yet the Property of his Labour 
remains; and this ariſes from the natural 
Conſideration of Property which was at firſt 
derived from Labour, for a Man's ow 
Actions are moſt properly his own, and 
from thence all Ownerſhip begins ; for the 
very Value of the Soil is not more from the 
natural Product than from the Labour and 
Induſtry that Men have employed in their 
Cultivation ; which will very plainly appex 
by conſidering the Difference between 1 

in Exgland and that in the Weſt-Indies : If 
alſo over and above the natural Product df 
a cultivated Soil, Corn ſtill adds a further 
Value to the Land, that the Value of the 
Land producing Corn ſurmounts the Value 
of a natural Product from another cultivated 
Soil, as much as that doth the Product of a 
waſte and barren Soil, it follows that there 
ought to be another Property in the Com 
diſtinct from that of the Land, in as much 
as there is a Labour in the acquiring and 
ſowing the Corn diſtinct from the Labour 
whereby the Land was at firſt occupied and 
gotten; alſo there is a diſtindt Charge in 
ſowing the Corn from the Money whereby 
the Land was purchaſed ; from thence the 
Law in following Nature doth erect a diſtinct 
—_— in the Corn different from the 

il. | 


| TainpLy, There is a Property in the 
Corn diſtin from the Soil before the Corn 
is committed to the Earth, and that Pro- 


perty 


— 
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The Law of Evidence. 

perty is not loſt by ſowing it in a Man's 
own Soil: For I cannot loſe the Property of 
what is my own by putting it in a Place 
which is my own alſo; but if I ſow my 
Corn in another Man's Soil, it ceaſes to be 
mine, in as much as I ſet it in the Place of 
the natural Product of his Soil, and there- 
fore it muſt belong to the Owner as the na- 
tural Product of the Soil did; and were it 
otherwiſe, Men would break in upon other 
Peoples Grounds and ſow them, and keep 
Men out from the Diſpoſal of their own 
Eſtates, and thereby they would raiſe a Pro- 

to themſelves from another's Eſtate, 
and put the Owner to the Trouble of con- 
troyerting it; becauſe a Man expects a year- 
ly Return of the Corn which he ſows, it is 
teckoned Part of his perſonal Eſtate as the 
Corn itſelf was before it was ſown. But 
otherwiſe of Timber Trees planted, for they 
muſt be ſuppoſed to be annexed to the Soil, 
ſince they were planted with the Proſpect 
that they could not come to be of Uſe till 
many Generations afterwards. | 
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Ir Tenant for Life ſows the Land and Co. Li.. 55. 
dies, his Executors ſhall have the Corn, and : 3 
they may take it from off the Ground of 726, 727. 
him in Remainder, and if Treſpaſs be 
brought there is good Evidence to diſcharge 


the Defendant Not guilty. 
So it is if Tenant at Will ſows the Land Ce. Lit. 55. 
and the Leſſor determine his Will. 5e. 116. 
| Bur 


R 3 
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Bur if Tenant at Will determine the Will 
by any Act of his own, he ſhall not have 
the Corn ſown; for when he determines his 
Will, the Intereſt is in another, and there- 
fore he can no more reap 'the Increaſe of his 
Corn, than if he had ſowed in another Man's 
Ground, the Corn growing in the mean time 

N= hindering the Owner from all natural Increaſe, 
1 Re. 44.727. and therefore to determine the Will is to re- 
linquiſh the Corn, for to leave the Land is 

to leave the Profits of it. 


Z. Ya. 


Þ 00” . 


8 SF 


ſhe has determined the Eſtate by her own 
Will. . 


Ce. Lit. 55, compulſory, and not by a voluntary Add, 
5 Col. 116. there the Property of the Corn doth not 
(rould. 189. alter and go to him that hath Intereſt in the 
Land, for the Law is, and ought to be ſo 
tencer of every Man's Property, that he ſhall 
not be reckoned to part with it without 2 
plain voluntary Act of his own Will, and 
conſequently the Perſon who had the Pro- 
rty in the Corn ſhall not be ſuppoſed to 
quit it unleſs he doth ſome voluntary Act 
whereby he determines his own Eſtate in the 

Lands, and thereby parts with them. 


2 DB © Q. | 


ot we 


8 Ce. 116. THEREFORE if a Leaſe be made to Baron 
Bald}. 190. and Feme during the Coverture, and they be 


= * divorced 


222. 
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divorced Cauſa Precontraf, yet ſhall the 
Baron have the Corn ſown, becauſe the Mar- 
riage determines by Compulſion. 


So if Tenant at Will be outlawed, this 5 Ce. 116. 
determines the Will, becauſe he hath for- Co. 190. 
feited all Contracts; but this being by Com- 
pulſion, the Property of the Corn doth not 
go-to the Leſſor, but to the King, to whom 


all his Chattels are forfeited. 


Bur if a Leaſe were made till the Te- 5 Ce. 116. 


nant did Waſte, and the Tenant doth Waſte, Gou//. 189. 
he ſhall not afterwards have the Corn ſown, Kol. 48.726, 


for here he determines his Leaſe by a volun- 
tary ACt of his own. 5 


Ir a Man makes a Leaſe at Will, and the; ce. 116. 
Leſſor be outlawed, whereby the Will is 
determined, yet ſhall the Leſſee have the 
Corn ſown, and not the King; for here was 
no Act of the Leſſee to determine the Will, 
or to alter the Property. 


Ir Tenant for Life, or at Will, forfeit or Guy; 189. 
break a Condition, they ſhall not have the C- E/ 469. 
Corn ſown, for this is a voluntary Act with- 1 Kol. 46.726. 


in their own Power. 


Bur if a Woman who hath an Eſtate du- Cen, 189. 3 
makes a Leaſe for Years, and 1 Rel. 46.727. 
the Leſſee ſaw the Land, and then the Wo- 


ring Viduity 


man marries, yet ſhall the Leſſee have the 
Corn, for the Act of the Leſſor, after the. 
Leaſe made, cannot alter 'the Property of the 
| | R 4 Leſſee, 
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Leſſee, for a Man's Pro once lawfully 
| veſted in him, cannot deveſted out of 
him by the Act of another. 


2 Infl. 80. IT ſcems alſo. in Common Law, that if 

Tenant in Dower die, her Executors ſhould 

20 H. 3. c. 2. have the Corn, for the Statute of Merton 

which gives the Power to deviſe it, was only 
made in Affirmance of the Common Law. 


Ir a Man dies leaving Ifſue a Daughter, 

his Wife being privement enſeint of a Son, 
and the Daughter enters and ſows the Land, 
and then a Son is born, ſhe ſhall have the 


Corn. 


Co. Ly. 55. IF the Huſband ſows the Land of his 
Wife, and the Wife dies, he ſhall have the 
Profits. 


| Two Joint Tenants, one of them dies, 
the Corn ſown goes to the Survivor, and the 
Moiety ſhall not go to the Executors of the 
Deceaſed ; for they are ſuppoſed to carry on 
the Cultivation of the Soil by a Joint Stock, 
and in all Joint Stocks, bios Merchants, 
there is a Survivorſhip. 


i Rel. 45.727, IF Huſband and Wife are Joint Tenants, * 
Sed Nuer. and the Huſband ſows the Land and dies, ſe 
Co. 24. 55. the Corn ſhall go to the Executor of the n 
3 for this Land is not cultivated is 

by a Joint Stock, but is wholly the Corn of p 

Huſband, which Property ſeems not to b 

be intirely loſt by committing it to — . 

| oint 


The Law of Evidence, 


Joint Poſſeſſion, no more than if it had been 


ſown in the Land of the Wife only. 


249. 


Ir a Woman ſeiſed in Fee or for Life 1 Rel. 4.727. 


ſows the Land, and then takes a Huſband, 
and he dies before the Severance, the Wife 
ſhall have the Profits, and not the Executors 
of the Huſband; for the Corn committed 
to the Ground is a Chattel real, that is an- 
nexed and belonging to the Freehold, and 
not a Chattel perſonal annexed to and tranſ- 
ferred, and therefore without the Huſband's 
Diſpoſition of it during his Life, it belongs 
to the Wife and not to the Huſband, 


Ir a Baron ſows the Land and dies before Bra#. A 
Severance, the Wife ſhall have the third »9/. A6. 755 
Part of the Land ſo ſown for her Dower; for 


if a Man hath all Corn Land, ſhe ſhall not 
ſtay for her Subſiſtence for a whole Year till 
the Corn be removed, and from hence it was 


doubted at Common Law, if the Widow - 


ſowed the Land whereof ſhe was endowed, 


whether her Executors or the Heir ſhould. 


have the Corn ſown. 


Ir a Man ſeiſed in Fee ſows Copyhold 
Lands and ſurrenders them to the Uſe of his 


1 Rol. Ab. 725. 


Wife, and dies before the Severance, it 


ſeems that the Wife ſhall have the Corn, and 


not the Executors of the Huſband ; for this 


is a Diſpoſition of the Corn, that being ap- 
purtenant to the Land, and ſince the Huſ- 


band hath diſpoſed of it during his Life, it 
cannot go to 1 


is Execu tors. 


1 
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c. 3: Ts Tenant by Statute Merchant fows the 


1 R. 49.727. Ground, and after is ſatisfied by ſome caſual 


Profit, yet he ſhall have the Corn. 


Heb. 132. Ir a Man ſows his Ground and dies before 
Severance, the Corn goes to the Executors 
and not to the Heir, 


Hob. 132. Ir A. ſeiſed in Fee of Land ſows it, and 


1 Rel. 46.727. then conveys to B. for Life, the Remainder 
| to C. for Life, and B. dies before the Corn 
is reaped, C. ſhall have it, and not the Ex- 
ecutors of B. for B. had not the Property of 
this Corn from his own Charge and Induſtry, 
but merely by the Donation of A. the Corn 
appertaining to the Land that was given, and 
for the ſame Reaſon, and by Force of the 
fame Donation that B, had his Corn, C. is to 
have it after the Death of B. 


Bur why doth the Corn paſs to the Donee 
as appertaining to the Soil, when the Pro- 
of the Soil alters ; and yet ſhall not 
{ deſcend to the Heir as appertaining to the 
Soil, when the Property of the Soil 1 remains 

| in the firſt Owner ? 


Hafwer, Evz Ry Man's Donation being taken moſt 
| firongly againſt himſelf, ſhall paſs not only 
| the Land itſelf, but the Chattels that belong 


the Heir, they go to the Executor; why 
this is accounted_a Chatcel we have ſhewn 
already. 


A. ſeiſed 


to the Land; but no Chattels can deſcend to 


a a= a Vc as aw twmo ta fo A ws wm ch fi i owl ;,.- Y © 
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it to B. for Life, Remainder to C. for 


* Evidence. | 
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A. ſciſed i in Fee ſows the Land and de- —_ 


viſes it to B. for Life, Remainder to C. 
B. ſhall have the Corn ſawn, and not the 
Executors of A. far B. the Deviſee, in rela- 


tion to the Chattels belonging to the Land, is 


— in the Place of the Executors by the 
ords of the Will, but if B. dies before 
Severance C. ſhall have 3 


ö 


j 


TznanT for Life Remainder in Fee, 3 Ce. 85. 
Tenant for Life lets the Land for Years, Tri. per Pais, 


Leſſee for Years is ouſted, and 'Fenant for 
Lite diſſeiſed, and the Diffeiſor lets 


6th Edit. 405 


EI 4 


Land for Tears, and the Leſſee of the Diſ- 2 Ff. 81. 


ſeiſor ſows it, and the Tenant for Life dies, 


the Tenant for Years. of the Diſſeiſor ſhall 
have that Crop fown, and not the Remain- 
der Man; for the Tenant for Years of the 


Diſſeiſor hath Right to the Profits that he 


hath ſown againſt any Perſon but him who 
had Right to the Land itſelf, and that was 
the Leffee of Tenant for Life, and he ſhould 
recover againſt the Leſſee of the Diſſeiſor all 


the Profits that he made of the Lands, and 


therefore the Remainder Man cannot recover 
any Part of it, for then the Leſſee of the 
Piſſeiſor ſhould be doubly charged. 


Ir A. feiſed in Fee ſows Land, 100 


ife, 
and they both die before Severance, it ſhall 
go to A. for when the Force of the Dona- 


tion ceaſes, the Property returns where it 


Ir 


ives Heb. 132. 
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1Rel.Ab.728. Ir Tenant for Life ſows any Grain or 
Co Lit. 55. Roots of annual Profit they go to his Execu- 
tors, and not to him in Remainder. | Cauſa 


Hat. 173,174- qua ſupra. 


Ir he plants Oak, they go to the Remain- 
der Man. Cauſa qua ſupra. 


Co. Lit. 56. Tr he increaſes the natural Product either 

1K. Ab. 227. by trenching or by ſowing of Hay-ſced, this 

* mall go to him in Remainder, for his Exe- 
cutors have no Property in the natural Pro- 
duct, and Improvement is undiſtinguiſhable 
from the natural Product. 


Cre.Car. 515, Bur Hops reared on ancient Stocks ſhall 
go to the Executor of Tenant for Life, and 
not to the Remainder Man, for the Poles, 
the Hills, and the Dung, whereby the Pro- 
duct is made, are the proper Chattels of 
Tenant for Life; otherwiſe of Garden Roots 
that cannot be taken up without | digging the 

Ce. Lit. 55. Soil of the Heir. 


Ny 149. Won vz hath the Property of the 
Keke. 159. b. Corn may give it in Evidence on Not guilty, 
160. 6. or may maintain a Treſpaſs Qyare Clauſum 
fregit, for to that Purpoſe the Soil. is his. 


Bro. Cera, Uron Not guilty i in Treſpaſs, the Defen- 
Yue 811 dant cannot give a Licence in Evidence, for 
this ſuppoſes the Act to be done and juſti- 
fies its Ts and all ſuch * — 

ought 
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cannot g 


- Plaintiff, as Lady 
Defendant's Horſe as an Eſtray, and the 
Defendant took him away after he had been 
cry'd and marked, without payin 
Meat, and was ruled that this t ing was 
well enough, and the Plaintiff has an Action 


The Law of Evidence. 
jage of firſt to be exhibited to the Court to 


So on Not 
ive in Evidence the Defect of A ALS. 


or the ſame Reaſon, 
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guilty the Defendant cannot Co, Li. 283. 


: In Treſ on Not * the Defendant Ti. per Pain, 


ives Evidence that he came into the Plain- © 


tiff's Ground to glean; this ough 


Treſpaſs and juſtifies it as an Act lawful for 
him 5 do; and therefore it ought to be firſt 
exhibited to the Court to judge of, whether 
it be lawful or not; but if” it had been plead- 


ed, it had been a ſufficient Tuſtification, for 


by the Cuſtom of England the Poor are al- 
lowed to glean after the Harveſt, which 


t to have 
been pleaded, for it confeſſes the Act of 


646 4 399+, 


Cuſtom ſeems to be built on a Part of the 


and made the Harveſt a general Time of 


—_— 


Jewiſh Law that allowed the Poor to glean, - 


In Treſpaſs on Not guilty the Defendant Tri. per Pais, 


ſuch a Plea that the Defendant came to take 
his own Horſe, the Evidence was that the 
of the Manor, took the 


for his 


, 45 
8 1 


ive in Evidence that he came into * fe 394. 


the Plaintiff's Cloſe to take his own Horſe, ? 
but this ought to have been pleaded z and on 


254 


of the Horſe is ſtill in the Defendant till the 


for if 1 go 
may afterwards paſs whereſoever I pleaſe. 
Is Trefpaſs all the Defendants muſt be 


Party 


The Law of Evidence. 
on the Caſe for his Meat; for the Prope 


Year and Day are paſt, and when a Man 
hath Property, it is lawful for him to take 
it; for the very Action of Property is Right 
to poſſeſs and uſe the Thing which he claims. 


In Treſpaſs the Defendant cannot give in 
Evidence a Right to a Way, but he ought 


to have pleaded it, and if after pleading he 


ſhews in Evidence a Right to the Way by 
Grant over the Plaintiff's Ground from ſuch 
a Place to ſuch a Place, though the Defen- 
dant afterwards purchaſes more Ground 
whereby he makes a further Uſe of the Way, 

et it is well enough and within the Grant; 
but between the ſame Towns 1 


Principals, for no Man can by commanding 
a Treſpaſs, give any Man Authority to do 
it, therefore no Man is guilty 
acts in it, and any other Perſon is not guilty 
at all; but in Felony the very commanding 


it is unlawful, for whoever is at the Act is a 


remote Caufe of the Felony, and ſo ought 
to be puniſhed where the Act requires an 
Example in Trrrerem; for formerly the very 
Intent of Murder was Murder, and fo the 
was puniſhed as a Murderer : After 
that altered, becaufe it was not thought rea- 
ſonable that the Party ſhould be puniſhed 
unleſs the Act followed, and from thence 
came the Notion of Principal and Acceſſary; 
but in Treaſon, the Intent is till — 


but he that 
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and therefore they are all Principals ; and in Es, 
Treſpaſs, the Intent to treſpaſs was ever ud 


* a Treſpaſs, and theretore there are 
no Acceſſaries. 


In Treſpaſs for the Meſne Profits after the 2 90. 239 
Recovery in Ejectment, the Defendant can- — 45. r 
not inſiſt upon any Title that was over- ruled 396. 
on the Trial in Ejectment, for once ſettling 
the Title ſhall be concluſive to the ſame 
Parties ever after, to avoid the Trouble and 
Charge in Contention; but if the Defendant 
make a new Title, he ought to be heard, 
for the Defendant ought not to pay any Mo- 
ney in his own Wrong where he hath a 
Title. 


Taxs pass of Aſſault a Wounding, the Tri. per Pais 
Defendant pleads non cul. as to the Vi et # Fei. 398. 
Armis, and as to the Aſſault he makes Juſti- 
fication of a molliter manum impoſuit ; the 
Juſtification ſhall be firſt tried, and then the 
Vi & Armis; for poſſibly the uſing of Force 
may be in his own Defence, and therefore 
juſt and lawful, and ſuch a Force as the 
Law doth not oblige him to defend, and 
therefore that ought to appear firſt on the 
Juſtification ; but if the Iflue of non cul. had 
been to the Wounding, then the Plea might 
have been firſt try*d, becauſe he doth not 
pretend to juſtify the Act, and ſo it might 
very properly be try'd firſt whether it were 
Or NO, | | 


Is 


The Law of | Evidence. 


Is Aſſault and Battery the Defendant 
ought to plead that it was his own Aſſault, 
and cannot give it in Evidence on the gene- 
ral Iſſue: If the Defendant pleads that it was 


his own Aſſault, and proves that the Plain- 


tiff bent his Fiſt at him, or that he laid 
Hand to his Sworn, this is Proof of an Aſ- 
fault; for where any Man ſhews Signs of 
Violence *tis a ſufficient Provocation to reſiſt 


in his own Defence, and the Defendant need 
not ſtay till a Blow is actually given, before 


he provides for his own Defence, for then 


it may be too late to make any Reſiſtance. 


Bur if a Man clenches his Fiſt, or lays 
Hands upon his Sword, with this Declara- 


0 tion, That were it not Aſſizes time he would 


tell the Plaintiff more of his Mind; this is 
no Aſſault, becauſe he declares his Intent 


not to aſſault, and then his clenching his 


2 Tab. 545. 


Fiſt and laying his Hand upon his Sword, 
cannot be reckoned any Signs of a Deſign 
of Violence, but only of Paſſion, for his 
bare Actions are not to be taken as Signs of 
his Mind, when he hath in Words 3 
himſelf to the contrary. 


Ir a Man punch another with his Elbow 
in earneſt Diſcourſe, this is no Aſſault, for 
tis no Sign of Violence intended, or of any 
Hurt, and therefore doth not call for De- 
fence, nor is it neceſſary that it ſhould be 


obviated by a Reſiſtance. 


IN 


-23-8-32EC-1-23--x: 


1 


The Low of Evidence 


Is an Alion for falſe Impriſonment on Die. 
Not guilty the Defendant gives in Evidence 

took the Plaintiff by Virtue of a 

Wann from a Juſtice of Peace; and this 


within the Statute of 7 Fac. c. 5. though 7 Fa. c. 55 


the Defendant be no Officer, for it ſays, 
ary others that do any thing by Virtue of 
the Command of the Juſtice of Peace, 


Ir the Defendant be no Officer he is not T4. per Pai 


bound to execute his Warrant, becauſe the #37: 
Juſtices have no Power to compel an Execu- 

don but on their own Officers; who are put 
in and liable to execute the Buſineſs of 
juſtice; but the Defendant may y juſtify the 
doing the Thing which the Jultice hath - 
Commiſſion to, as a Servant to the Juſtice 
of Peace, for the Juſtice may execute his 
Warrants by liis'own Servants if he pleaſes; 
a Conſtable is not compellable to execute 
Warrant out of his own Liberty; becauſe 
be is only * by by the Law as an Of- 
fieer: to Keep the Peace within that Diſtrict 
bal but Fe may execute any Warrant 
where the Juſtice hath Commiſſion; as any 
pivate Man may do. 


If Treſpaſs the Defendant muſt juſtify by cit. . 


raſon of a Preſcription; but cannot give it 
is Evidetice on Not guilty : If the Defendant 
juſtify by a Preſeripion to ' tether Zquos & 
Boves; he may give in Evidence the tethering 
of Mares Cows, for the Feminine Gen- 

| 8 der 


258 


I Leon. 301 . 


8 
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der are within the Words of the Preſcrip- 
2 „ 5 


In Treſpaſs upon Not guilty the Defen- 
dant may give in Evidence, that the Right 
of Freehold was in J. S. and he entered by 


his Commandment, for if the Defendant 
enters by the Command of F. S. tis the 
ſame as if J. S. had entered, and conſe- 
quently if J. S. hath the Right, the Eſtate 
is veſted in him by the Entry, and conſe- 


quently, the Defendant is no Treſpaſſer on 


the Plaintiff, and by ſuch Evidence as this 
he plainly falſifies the Declaration of the 
Plaintiff, for he proves that he did not break 


his Cloſe as the Declaration ſets forth; tis 


therefore proper for the general Ifſue. 


THERE is a great Difference between 
Torts and Contracts. When the Action is 
upon a Tort, one may be found guilty and 
the reſt acquitted; and when the Action is 


brought updn a Contract, all or none muſt 


be found Debtors; for every Treſpaſs is of 
its own Nature joint and ſeveral, for I may 
charge the Defendants under this Relation, 
as they aided and aſſiſted one another, or as 


each by his own proper Force committed the 
Injury, fo that every Treſpaſs is in the very 


Allegation ſeveral as well as joint, for it 


ſuppoſes a Man to have uſed his own proper 
Force as well as to have aſſiſted his Com- 


anion, and if a Man be found guilty of one 


art of the Charge, but not of the other, 
yet the Injury ought to be redreſs'd ; but a 


Con- 
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Contract may be joint only and not ſeveral; 
and when a Man declares of a joint Contract, 
and proves a ſeveral one, he doth not prove 
the ſame Contract that he hath alledged in 
his Declaration. 


IV an Action on the Caſe brou ght againſt Bend 18. pl, 
an Inn-keeper for ſuffering the Goods of the * 25 158. 


Plaintiff his Gueſt to be taken out of his*' 
Houſe, and upon Not guilty pleaded, the 69. 


* 26. p. 


Defendant may give in Evidence that he told Rolls. FA 3. 


the Plaintiff that his Houſe was full, and 
that he could not lodge him, and that not- 
withſtanding the Plaintiff went in and lodged 
in his Houſe; for this Evidence falſifies the 
Declaration, for it proves that there was no 
Injury done to the W 85 as Gueſt to * 
Defendant. | 


Thirty, The iſue of Not gui in Trover. 


On this Iſſue two N are to be 
proved; 


Firſt, The Repei 5 
Secondly, The Converſion, © 


Frxsr, The Trover, that is the Finding 1 Rel. Ab. 6. 


that the Goods came to the r 8 * 
* were in his Poſſeſſion. 


In Trover againſt abend and Wife, . 
the proving of the Goods in the Poſſeſſion = 
of the Wife is ſufficient, for thai Property, 

8 2 bh 


— 
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is but one, and the Poſſcſion of the Hul - 
n 2 
2 Bulf. 3 Ir Goods be delivered by the Owner to 
312. A. to keep, and he converts them to his 


own Uſe, this is ſufficient Evidence of a 
Trover, for though he comes by the Poſſeſ - 
ſion never ſo lawfully, yet if he converts, 
another Man's Propetty, the Owner muſt be 
redreſs d. | 


Cro.Fac.245. So if Goods be pawned, and the Owner 
tender the Money, and the Bailee refuſes to 
deliver them, this is Evidence of a Trover, 
for when any Man has a naked Poſſeſſion 
without a Right of converting thoſe Goods, 

che Party may bring Trover, for the Words 

of the Declaration are, Ad Manus & Poſſeſ- 

fronem Inventionem devenerunt ; ſo that 
coming to his Poſſeſſion is the material 

Part of the Charge, and if the Plaintiff 

proves that they tame for his Poſſeſſion an 

other Way, it ſuffices, for tis not enou 
for the Defendant to ſay, that he had the 

Goods, though not per Iuventionem, no more 

the? w fy 1h «Boyd ts bo Dich, and deny 

Date. 


bauch, Converſion. 


10 C. 56,57. Ira Man : requeſt his Goods and the Per- 

1 Sid. 1279. ſon who has — Poſſeſſion denies to deliver 

2 Bait. 314. them, this is good Evidence of a Conver- 
ſion; for to what End ſhould a Man den 
me my own, if he himſelf did 1 not make — 
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of it; fo that upon ſuch Evidence as this, 
it is to be preſumed that the Defendant hath 
converted them to his own Uſe. 
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2— w 


— 4 F ES 
1 ” * = 


— 
— 
7 


83 : 2 
2 „3 
- — FO DT , - 
- Ou nt} 4 = = — — 
8 —— y 


RY FH 
83 
” 1244  Nfe - > 
TEA \ 


Roll makes a Diſtinction where Goods Rel. $5. 
came to the Defendant's Paſſeffion by his © 64 
own Act, and where by the Bailment of the # 
Plaintiff z and that in the firſt Caſe, a Re- 
queſt and Denial is a Converſion, but not in 
the laſt Caſe ; but this does not ſeem to be 
Law, for in both Caſes the Requeſt and De- 


nial is no Converſion, but W He of 
a Converſion. 


ä 
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8 though the Requeſt and Denial be 10 Ce 56457. 
Evidence to a Jury of a Converſion, yet * 16 1 Sid. 127. 
no Converſion ; for the Jury are Judges of © py 495" 

le and improbable, and they in the” FL = 
_— umſtances mentioned, may think it ra- : 
ther probable that there was a Converſion 
chan otherwiſe z but if the Jury refer theſe Haves 10. 
Circumſtances to the Court, the Court can- 7 275 
not adjudge that there is a Converſion, for / Call 6... 
the Court are not Judges of the Probability 
of a Fact, but of the Law; and there are 
not thoie Circumſtances that do neceſſarily 
amount to a Converſion, though they are 
ſuch Circumſtances as would make a rea- 
ſonable Man believe that there was a Con- 
verſion. Vide Notion explained, Lib. 1, 256, 
258. For the bare denying of the Thing 
without uſing of it, is not in Law a Con- 
9 of it to my Uſe; for a Denial ex 
u! doth _ amount to = 

3 _ We” 
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the Thing demanded, it only makes a Pres 
ſumption of Fact, that I have uſed it. 


Ir Trover be for bare Money, and a Re- 
queſt and Denial be proved, this is ſo ſtrong 


a Preſumption of the Converſion, that no- 
thing can be proved to the Contrary ; for the 


tion can never be | 
being exactly alike, that the individual Mo- 
ney found was not converted can never be 


Preſumption muſt ſtand *till the Contrary be 
proved, and the Contrary to this Preſump- 
proved, for all Money 


proved. 


Bur if Trover be for Money in a Bag, 
though the Defendant doth deny to deliver 
it, yet he may * that there was no Con- 
verſion, for if he lays the individual may 


| ſealed in the Bag in the Place where he fir 


n 


had it, and hath Witneſſes of its Continuance 
there without Removal, 


| this is no Conver- 
ſion, and ſuch Evidence will deſtroy the 
Preſumption that aroſe from his Denial. 


So if the Owner requeſts a Man to deliver 
a Beam of Timber, or a Sow of Lead lying 


in his Land, and he denies to do it, this is 


prima facie an Evidence of Converſion, tho 
leſs ſtrong, becauſe the Defendant in this 
Caſe could not deliver it without Trouble 


and Charge to himſelf, and that. might be 


the Reaſon of his Denial, and not becauſe he 
had applied it to his own Uſe; and in this 
Caſe if the Defendant proves that the Beam 


or 
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or Sow ay there ſtill, after his Denial, this 
plainly diſproves his Converſion. | 


Wu rx the Defendant hath a 1 Jer. 1430 


Property, he may give it in Evidence on 
the General Iſſue, for the General Iſſue is the 
* tting the Plaintiff to the Proof of the Fact 
id in the Declaration, Part of which is that 
he hath the Property of the Thing in De- 
mand, and the Defendant converted it to his 
own Uſe; ſo that the Plaintiff muſt prove a 
Property in him, and the Defendant may 
prove a better Title in himſelf to falſify that 
Claim; and this is good Evidence on the 
General Iſſue, for it diſproves the Fact laid in 
the Declaration, for it proves that the Plaintiff 
had not the Property, and that the Defen- 
dant did not convert it, for no Man can be 
ſaid to convert that which was his own be- 
fore, ſo that for the Defendant to make to 
himſelf a general Property, is proper on the 
General Iſſue, becauſe it doth falſify the 
whole Charge of the Declaration. 


Ir a Man take my Horſe and ride him, 1 Rel 33 5. 


and re- deliver him to me again, I may have 
' an Action of Trover againſt him notwith- 
ſtanding the Re-delivery, for he had him in 
his Poſſeſſion and did convert him to his 
Uſe, and his Re- delivery is only an Evidence 
of Mitigation of the Damage. 


Ix I deliver Goods to a common Carrier , R. 2. 6. 


to deliver at ſuch a Place, and theſe Goods 


Are ſtolen from the Carrier; this is, no Con- 
| 84 verſion 
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verſion in the Carrier to maintain this Aion 
of Trover and Conyerſion; for the ſtealin 
away the Goods can never be reckoned (by an 


manner of ſenſible 55 U a Canverſion of 
Goods to the Carrier's U 


Big, Bur in this Caſe an Action may be 
ah brought on the Cuſtom of England, that 
Carriers ſhould ſafely keep all the Goods 
25 are deliyered to NN and this Evi- 
ence will maintain that Action. A 


id. | Taz king 8 Puryeyor takes Reds and a 
* 5 points the King's Seryants to lie in 15 
this is no Conyerſion to his own Uſe, ut to 
the Uſe of the King, and therefore may be 
174 in Sy x diſcharg e the Peer 
t in an Acti on of f Troyer. 


38 E/. B. E. Ir the Nature of the Thing be altered, 
Fer Ferner. this is Evidence of the Conyerſion, ; 3 as 
, 1 Sr. 576. if Leather be taken and made into Shoes ; 
but this. is no good Evidence on the Writ of 

Detinue, where the Demand of the Thing is 


in Specie, and where no Conyerſion is alledged. 
Tri. ger Pais OaTs were taken Im the Owner and 


456 urn to the Mill to make into Meal, and 
Cleo 17 fore it was done the Owner comes and pro- 
hibits the Miller, who | notwithſtanding pro- 
1 to grind it, this is a Conxerſion in the 
b 151 for it ** Alteration of the Property 
1 y him in whoſe Poſſeſſion it 1s, contrary to 
ee theOne, =. tan 


F "7 "a 
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_ A Man lends his Horſe to a ſpecial Pur- Tri, ger Paiy 
ſe and the Defendant abuſes him, this is 456. 
Evidence to maintain Trover, for though 

the Horſe be abuſed in the Journey, this is 

pot a Canverſion to the Defendant's Uſe 
contrary to the Will of che Owner in the 

Deliyery. 8 2 | 


Bur this is Evidence to maintain a ſpecial 
Action on the Caſe though not a Trover; 
for the Abuſe is not a Converſian to the De- 
fendant's Uſe, for the Abuſe ariſes by Negli- 
gence, which is no Uſe at all; and the 
Converſion is an Uſe contrary to the Deſign 
of the Bailment, which is an A& of the 
Defendant, and ſo they cannot be Evidence 
pne of another. = N 


Bur if a Man lend his Horſe to go to York, 2 Bulf. 30g. 


1 


and he goes to Carliſſe, this Evidence will 
maintain Trover, for this is an Act contrary 
to the expreſs Bailment, and conſequently is 
a Converſion of the Plaintiff's Horſe in the 
Defendant's Poſſeſſion to his own Uſe. 


Taovzx for an Horſe of fifteen Pounds 7. ger Pair, 
Value, the Jury give but three Pounds Da- 454. 
mages, thinking the Plaintiff had his Horſe 
again; a new Action lies for Damages for the 
Horſe, where Evidence may be given that 
the firſt, Verdict was only for the Converſion, 

and not for the Damages for the Horſe 


In 


266 


Fi. per Pair, 
Wh ˙ 


1 S. 264. 


Au * is a Proof 0 
his own Uſe. 


Raym. 472. 
2 Vent. 169. 
Toplady v. 
 LTietchmere. 


maintain Trover afterwards; for if the Tak- 


- In Trover by an Adminiſtrator where the 
Converſion was in the Time of the Inteſtate, 
the Plaintiff muſt ſhew his Letters of Ad- 
miniſtration, for he muſt in this Cafe prove 
Poſſeſſion in the Inteſtate, and that he is his 
Repreſentative; but where the Converfion is 
after the Death of the Inteſtate, he need not 
ſnew them, for there he need do no more 
than prove the Poſſeſſion in himſelf, which 
is a Proof of a Title prima facie 
againſt all Perſons that cannot ſhew a better 
Right, and by being taken and converted 
out of his Poſſeſſion he will maintain his 
Action. . | 
Ir an unjuſt Taking of any Goods be proy- 
ed, as the taking my Hat off my Head, this is 
Proof of the Converſion, though there 


be no Proof of a Demand and Refuſal ; for 


when I prove the taking away of any Thing 
from me without my Leave or Allowance, 
the Perſon muſt be ſuppoſed to take it to 
his own Uſe, for it cannot be ſuppoſed to 
be taken for my Uſe, that is, taken away from 
me without my Conſent, and conſequently this 
converting my Property t9 


- Ir a Man brings Treſpaſs and recovers, he 
can never afterwards maintain Trover, but the 
former Action is a good Plea in Bar to the 
latter; but if a Man brings Treſpaſs and 
Judgment be given againſt him, he may 


mg 


which | 


but if 


me, it 
ſhould 
for the 
termin⸗ 


Vexatic 
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ing be tortious, he may maintain Treſpaſs as 
well as Trover; for where there is à very 
Wrong in the. very Taking, this is jn the 


Underſtanding of the Law, a Taking with Hoch and 


Trial at Bar 

. the Common 
Taking or the Converſion of them, and con- peas is Fe. 
ſequently this Evidence will maintain both 4 byereCb. 
Actions, either Trover or Converſion : But J. Sigl. 


Force and Arms, and therefore in ſuch Caſes 
as theſe, the Party may puniſh either the 


if a Man ſeizes the Goods by Right, but de- 
jains them by Wrong, there he cannot bring 
Treſpaſs which puniſhes the tortious Taking 
of any Thing; but he ought to bring Trover 
where the Giſt of the Complaint is for Con- 
verſion ; Now where two Actions are for the 
ſame Thing, one is a good Plea in Bar of 
another to ayoid a needleſs Vexation, but 
where the two Actions lie for different Things, 
as it is in Treſpaſs and Trover, there the 
rſt cannot be pleaded in Bar of the laſt, for 
poſſibly on the Treſpaſs I might prove the 
Taking my Goods, but not tortiouſly, and 


ſo the Treſpaſs did not lie, but Trove only; 


and becauſe I bring an Action that is not 


proper, and I fail in that for that very Rea- 


ſon, becauſe it is not proper, it is not thence 
to be argued that I ſhould fail on that Action 
which on all Hands is allowed to be proper; 
but if I fail in an Action that is proper for 
me, it is then conſonant to Juſtice that I 
ſhould not begin another on the ſame Ground, 
for then-from the Juſtice of the former De- 
termination it is preſumed to be a needleſs 
Vexation. = þ 


In 
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Per Babs. In Trover, the Plaintiff muſt have Pro: 

peri not ſo in Treſpaſs, for in Trover you 
damit the Defendant to have Poſſeſſion, and 
therefore you muſt a detter Right; 
but in Treſpaſs you have the Poſſeſſion, for 
it ſuppoſes a Violation of the Poſſeſſion, and 

this i ſufficient in Law againſt a wrong 


Secondly, Of Net guilty in Criminal klauen 


2 Howl. P. C. Ir the Indictment be of Felony at one 
WE ther and the gr — be of Felony at ano- 
CEIS Day, yet the may find generally 
— hon ” the Priſoner ths the Queſtion is not 
35 230. the Fact was done, but whether i 
1 Hal. P. C. was done or not; and the Jury fworn, « 
361. veritatem dicendam, moſt find the Fact, which 
| whenſoever it was dane, * the fame 
 Punifhenent. 


1 Hal. P. c. Bor i" the Jury Rre a general Verdi 
361. het the Felony is proved at another Day 
—_ C. than that laid in y 322 mn 
Party may falſify, for as ec 
. 0 i concluſive and undeterminate, ſo far you 
muy falſify, for thereby you do not falſi 
the Determinations of the Law, which in 
Tas ought to he ſacred and invialable. 


| Now if a Felony is alledged ae ſuch a 


that it was done at the Day, for if done at 


woher Days * the Verdict and Determina- 
| tion 


Day and found to be done, it does not follow ity all 


„ 


£> FP” K I xx 


SS . > —< 7 ' 


the old Law according to the ancient Juriſ- 


Ws oy Facts within the ſame County, for the 
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tion of the Law ought to be perfectly the 
ſame; fo. that the Time when the Felony 
was done is not determined and adjuſted, as 
n — ſo far a 
is at Liberty to make his Proofs, be- 
the right Owner thereby preſerves his 
own Property, and doth not. invalidate the 
Determination of the Law, for what now: 
cames into Proof was before undetermined ; 
but if the Time when the Fact was commit». 
ted were found by the Jury, all Parties are 
N and Forfeiture muſt relate 
4 


Ir the Indiment: lays the Felony. at. one 1 = 288. 
Place, and the Evidence proves the Fact 0 
done at another Place in the ſame County, 22 91. 
this will maintain, the Indictment; for all 
Criminal Matters were anciently tried in 
their, proper Leet, as all — were 
in their County Courts, but tranſitory, Ac- 
tions where Tie or Place is not material to 
the Eſſence of the Contract or Injury, are 
tiable any where. 


rar Party had Goods whereby he might 
be — nom all Commiſſions of Oyer 
and Torminer are made after the Policy of 


diction of the Leet,, and therefore cannot try 
Thing where the Fact ariſes out of the 
(vida the. Book . of Conrts,) but may 


is but an immaterial Circumſtance. 
"1" 


h 27 0 


2 Hal P. C. As Time and Place are immaterial Cir: 


C. L283. 4. 


2 N. 319. 
2 Hal. P. C. 
185, 291. 

3 Af. 50. 

9 Co. 67. 


& 67. 6. 
2 319. therefore if the Indictment be for killing 
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cumſtances, fo are alſo the Inſtruments 
wherewith the Felony is committed, and 


with a Dagger, and the Evidence prove a 


killing with a Staff; ſo if the Indictment be 
for killing with one ſort of Poiſon; and the 


Evidence proves a killing with another, 
ſuch Evidence maintains the Indictment, 
becauſe the Proof of the Inſtrument where- 
with the Fact is done, is not abſolutely 
neceſſary to the Proof of the Fact itſelf, 


Ox an Inditment for Murder; Self. 
defence ought to be given in Evidence, and 
ought not to be pleaded, becauſe nothing 
can juſtify a private Man's killing another. 


Bur if a Man be indicted of poifoning; 
and the Proof be of ſtabbing, this Evidence 
doth not maintain the Indictment, becauſe 
this is the Proof of a diſtinct Fact, and di- 
ſtinct ſort of Death, for the Death that ariſes 


from outward Violence, cannot be intended 


the ſame with that which ariſes from ah in- 
ward Application; now the Death proved, 
and the Death alledged muſt be by the 
ſame Inſtruments, whereby it may happen 
they are proved different from what was 
alledged; Facts alſo differ where the Actions 
differ, as the Act of adminiſtring Poiſon, 


and the Act of ſtabbing, are plainly diſtinct 


Actions in the Actor; but the Act of ad- 
miniſtring Poiſon is the ſame, whether the 
5 Party 


prove 
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party gave Henbane or Arſenick; ſo the Act 
of ſtriking is the ſame, whether with a Staff 
or with a Dagger, and ſo theſe are not di- 


ſtinct Facts. 


Inbieruzur that 4 gave the mortal 2 Hal..P. c. 
Blow, and that B: C. and D. were Preſentes 14 17 8 
& Abbettantes, and the Evidence is that B. 
gaye the mortal Blow, and that A. C. and D. Plaus 98, 
were Preſentes & Abbettantes, this maintains 100. 
the Indictment; for when all are preſent, 9 Ce. * b. 
they are all Murderers as if they themſelves 
had actually ſtruck, ſo all are reckoned to; the. 121. 
have ſtruck, and he that actually gave the 2 Hal. P. C. 
Blow is but the Inſtrument to the Reſt. 292+. | 


Bur 1 two Perſons are indicted as Prin- | 
cipals, and the Evidence proves one Acceſ- 
ſary, he muſt be diſcharged; upon the In- 
dictment, becauſe he is not proved to have 
done the Fact, which is the Crime. laid in 
the Indictment, but to have abetted the do- 
ing of it; and they came to be diſtinguiſhed 
when the Intent of the Murder was not al- 
lowed to be Murder, as it formerly had been, 
unleſs the Act actually followed, for anciently 
the Intent to murder made the Crime as it 
doth this Day in Treaſon, where there can 
0 no Acceſſaries. | | 


Ir 2 Woman was indicted for killing her , » C 
Baſtard Child, formerly the Evidence ought 8 vo. 266. 
to have been that ſhe actually killed it, 
otherwiſe the Murder was not poſitively 

* for that the Child is dead, is no 
4 Poſitive 


271 
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pony Evidence that the Mother Killed it; 

or in Matters of Life they required ſuch 
Evidence of the Fact being committed, that 
the Contrary could not be ſuppoſed; now in 
this Caſe the Child might 
born ; but becauſe Mothers to cover their 
Shame uſed to kill their Haſtard Children, 
now by the 21 Jar. 1. cap. 27. the very endea- 
vouring to conceal the Death of the Baſtard 
Child is Evidence of Murder, unleſs ſhe can 
contradi&t it by other Proof, and prove at 


bald by one Witneſs that the Child was Sal. 


t Hawl, P.C. Ir a Man be indicted on the Statute of 


at P.C. 


s. 266. 


9 Ce. 67. . 


guilty of 


Stabbing, 1 Far. 1. c. 8: and the Evidence 
is that the dead Perſon ſtruck firſt; whereby 


he is out of the Statute, yet this will main- 
tain a general Indictment for Manſlaughter 


for this is an Indictment at Common Law 
as well as by the Statute, and though the 
Priſoner proves himſelf out of the Statute; 


yet he js ove Obie of athens the In- 


diẽtment. 


In pterM EN of Murder and it be proved 


that the Words aroſe upon a Provocation; 
here is Proof of the Fact without the Cir- 
cumſtances of Malice alledged in the In- 
dictment, and ſo the Jury may find him 
Manſlaughter, which is alledged in 
the Indictment, without the Aggravation of 
Malice which makes it —_— 


{ns 


ave been Stil- 


De Lau of Evidence. 
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InpictmenT of Murder ex malitia præ- Hal. P. C. 


ccitata, and the Evidence is of killing with- 


out Provocation, the killing an Officer, or ? 


that the Party was committing an unlawful 
Act, and that Death enſued to Somebody 
upon that Action, if the Act was deliberate, 
and tended to the perſonal Hurt of any one, 
this is Proof of a Murder, for in theſe 
Caſes the Law implies the Circumſtance of 


809.266, 267. 


Co. 67. 6. 


Malice; this Implication of Law is for 


the Defence of its Officers and of Man- 


kind; for all Malice is a ſecret Quality of 


the Mind, and it is the Fact only appears 
and is able to be brought to Proof, and it is 
from the Circumſtance of Fact that a Man 
muſt collect the Offence of the Mind; now 


when a Man kills another, that is prima facie 
ſo ill· natured and bloody an Action that tis 


preſumed to be malicious, and therefore the 
Offender to cover himſelf from the Suppoſi- 
tion that the Law has made in Tenderneſs 
to Mankind, muſt ſhew ſome Provocation 
or ſome Accident in Excuſe of the Fact; 
and if he cannot thus mollify or excuſe the 
Action, the Suppoſition of Law remains, 


and he ought to be puniſhed with certain 


Death, 


Scondy, The ſecond Iſſue is, Nullum fecit 
| | '  waſtum. © | 


Ir a Man brings an Action of Waſte, 


5 Co. 119. 


upon the general Iflue of Nullum fecit vaſtum, Co. Lis. 53, 


the Defendant cannot give in Evidence that 
= - | 


=P 
2 Rol. A. 68 2. 


the 714. 1 Sid 225 


1 Med. 94 
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the Houſes were repaired and the Waſte ſet 
right before the Action brought, for this 
confeſſes the Waſte and avoids the Action, 
by ſhewing that it is not lawful for the Plain- 
tiff to bring his Action where the Injury is 


already redreſs'd, and on the general Iſſue 
the Plaintiff denies any Cauſe of Action. 


11 H. 8. 1.3. So upon this Iſſue the Defendant cannot 
give in Evidence a Licence to cut down 


Trees, for this is to confeſs and not to deny 
the doing of the Waſte. 5 


12 H. 8. 1. Bur the Defendant may give in Evidence 

Co. Li. 28 3. a. that his Houſe was ruinous at the Time of 

1 Foxes 240. the Leaſe made, that it fell by the Wind, 
or by Tempeſt, becauſe this Deſtruction 
ariſes in the firſt Caſe by the Act of the 
Plaintiff, and in the laſt by the Act of God, 
and therefore it was no Waſte at all; and 
when the Plaintiff proves that there is no 
Waſte, he falſifies the Declaration, which is 
proper for the general Iſſue. 


12 H. 8. 1. . So the Defendant may give in Evidence 

Co. Lit. 283. that the Houſe was burned by Accident, for 
this alſo is no Waſte, becauſe it cannot be 
ſuppoſed within the Party's Power to pre- 
vent. 


12 H. 8. 1 Bur if the Defendant cut Timber and lay 
Dod. Plac. it out in Repairs, he cannot give that in 

199. 7 5 
G. Lit FY 8 on the general Iſſue, but he ought 
fiſſes and avoids the Declaration, and it ad- 
| mits 


0 3 it ſpecially, for this Evidence con- 


mits 
thoſe 
may 


foreg 
the C 


Bu 
fines 
that 
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be gi 


U 
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mits the Fact of the Declaration, but brings 
thoſe Circumſtances in, which ſhew the Fact 
may be lawfully done, and theſe for the 


foregoing Reaſons ought to be offered to 
the Court. Tbs | 


Bur it may be ſaid that this Evidence fal- Ode. 
ſifies the Declaration, in as much as it proves H. 8. 1. 6. 
that the cutting of the Timber is not the 
Diſinheritance of the Leſſor, and ſo it may 

be given in Evidence on the general Iſſue. 


Ir you admit any Fact, you allow all the Aut 
Conſequences of that Fact; now when the 
Defendant's own Evidence do atteſt the cut- 
ting of the Trees, he muſt allow the Con- 
ſequences of that Fact when it is to the Leſſor's 
Diſinheritance; for on the Iſſue nothing but 
the Truth of the Fact in the Declaration can 
be called in Queſtion; you cannot therefore 
on this Iſſue allow the Truth of the Fact, 
and yet offer it to the Jury, and deny all the 
Conſequences of the Law attending upon 
the Fact, for that it is improper to the Jury 
who are not Judges of the Law, and there- 
fore muſt be offered to the Court who are, 
and conſequently notwithſtanding this Ob- 
jection ought to be pleaded. 


Thirdly, The third Iſſue is, Nut tie Tort, null 
RY Diſſeifin. | 


Vom this Iſſue a Man cannot give a Re- Ce. Lit. 283. 
leaſe in Evidence made after the Diſſeiſin Jend. cent. 18. 
committed, but it ought to be pleaded, * Caf. 35. 

BR | is 


Hab. 39. 


 Diffeiſin, then it had been 
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this Evidence admits the Diſſeiſin, and at 
the ſame Time ſhews that it was not lawful 
for the Plaintiff to bring his Action; and 1 
it is good matter of Juſtification. 


Bur if the Releaſe had been . the 
Evidence, 
as if a Man ſeiſed of a Rent - charge releaſes 
the Rent and then demands it; and it is 
denied, this Releaſe is good Evidence on 
the Iſſue of Nul tiel Tori, nul Diſſei in, becauſe 
now here is no Seiſin or Freehold of the Rent 


in being, and therefore there could be no 
Diſſeiſin of it. 1 


Ie a Man bring an Aſſize for Common of 
Eſte vers when the Honſe is down to which 
the Eſtovers belong, the Defendant may 
plead Nul Tort, null Diſſeiſin, and give this 
matter in Evidence, for there is no Wrong, 
nor no Diſſeiſm if it become impoſſible by 
the Party's own Fault, that the Eftovers 
— de rendered to him. 


ine of Nil Deber. = 
wn AE the Debt ariſes * 
cannot be diſſolved but by , bu 


where the Debt ariſes by Act in Pais, it may 


— 


de diſſolved by ſhewing any Act in Pais in 


ment without any Writing 


Evidence; as Tif a Debt ariſes by =_ 
Agreement, it may be diſſolved by ay- 

concerning it; 
for every Contrat is ſuppeſed to have Con- 


tinuance 
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tinuance, unleſs deſtroyed by a Contract of 
as high a Nature. 


Tuis Iſſue is ewofold, either per Legem 
or per Patriam. 


FirsT, per Legem, and that is Law- Decree. Lib. 
wager : This was firſt invented by the Clergy 73. 34. 
to purge themſelves from Criminal Proſecu- 
tions, and was ſo managed by them as that 
it gave them a greater Freedom from Puniſh- 
| ment than other People; but they ſtill pre- 

tended to theſe two Rules, that if the Crime 

were manifeſt, they would not allow Purga- 
tion, and *twas required that the Compurga- 
tors themſelves ſhould be honeſt. From the 
Clergy it came over into Civil Proſecutions up- 
on this Ground, that if a Man thought another 
of that fair Character that it was fit to truſt 
| him with Money without the Solemnities of 
2 Deed, it was but fit he ſhould truft his 
, Conſcience with the Payment of it, for there 
might have been ſuch a ſecret Payment that 
the Debtor could not have proved ; and 
upon this Foundation it was that a Man 
could not wage his Law againſt an Infant, 
for the Contract did not begin on that dif. 
cretionary Truſt that it doth when made 
with a Man of full Age; the ſame Law alſo 
when a Man gives Money to another to pay 
me, I may charge him as my Receiver, and 
he ſhall. never wage his Law, beeauſe the 
Truſt was never repoſed in bim by me ea 
am the Fhann 1 in the Action, 
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In this Invention the Clergy ſeem to 
comply with the Gotbick Humour, and 
whereas in their Trials they had pitched upon 
a Deciſion by twelve, ſo alſo they thought 


it proper to form this ſham Trial after the 


ſame Manner, and therefore they allo re- 


quired twelve Campurgators, 


In Conformity to the Rules of the Ca- 
non Law we have allo ſeveral Caſes. 


Ss. if the Gilad be meaife, it will 


admit of no Purgation, and therefore on 


Debt for Rent on a Leaſe for Years, the 
Defendant ſhall not wage his Law, for the 
Reaſon on which the Action ariſes is from 
the taking the Profits of the Eſtate in Leaſe, 
which is manifeſt in the Neighbourhood, and 
therefore the Defendant cannot ſwear as to 
the Payment of the Debt. 


SeconDLY, Another Rule is, that the Pus- 


gation muſt be made by honeſt Perſons, and 
Men of unſpotted Reputation, which is a 


Rule carried ſomething further than the 
Canoniſts would carry their Rule in criminal 
Matters, for the Reputation of the Defendant 
might be blemiſhed in a Criminal Proſecu- 
tion, but in Civil Actions to which our Law 
confined this manner of Trial they required 
alſo a fair Reputation in the Defendant, and 
therefore he was not admitted to wage his 
Law, who was attaint or outlawed in any 


Action that charged him with any Deceit or 


Injury, 


The Law of Evidence. 


Injury, and therefore where a Man was im- 


pleaded in an Action of Deceit or Treſpaſs, 
the Defendant could not wage his Law. 


Also in Caſe there can be no Law-wager, Vaugh. 101. 


becauſe the Damages are uncertain, and a 
Man cannot make Oath of paying what he 
doth not know to be due, and that he ought 


to pay It. 
Secondly, Nil debet per Patriam. 


= 


Ir a Man makes a Leaſe for Years either 4 8%. 1. 
by Parol or Indenture, Ni Debet is the ge- 2 Cr. 227. 


neral Iſſue; but in Debt upon an Obligation 
Non eſt Faflum, as is ſhewn, is the genera! 
Iſſue; and the Reaſon of the Difference is 


this; in caſe of a Bond, the Debt ariſes on 


the owing of it by the Specialty, and there- 


fore the Conſequence is that you cannot dif- 


own it in the Iſſue, for then you would fall 
into this Abſurdity, that you would deny 
the Debt, yet not deny the Deed which 
owns the Debt; new you cannot diſown the 
Deed which confeſſes the Debt under your 


own Hand and Seal, without denying it to 


be your own Deed, which Iſſue is Non ef 
Faftum, and without diſowning the Deed 


you cannot diſown the Debt which arifes on 


the Deed only. 


But in caſe of a Leaſe by Deed for Years 


the Demand ariſes not only on the Deed, 
but on the taking of the Profits in purſu- 
ance of that Contract, for there is no Debt 
; until 


Aleyn 75. 
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until the Day of Payment, and this doth not 
depend upon the Act of the Leſſee only, as 
in the former Caſe the Debt depended upon 
the mere Act and Acknowledgment of the 


Obligor, but alſo in the Act of the Leſſor in 
quitting the Premiſſes, ſo that the Denying 
the Contract, by pleading Non ef Faclum, 


could not be a general Iſſue, becauſe not 
commenſurate with the Declaration, for it 


might be the Deed of the Leſſee, and yet no 


Debt might ariſe to the Leſſor, becauſe it is 


not the Deed alone that is required to make 


a Debt in this Caſe; now ſince an Act in 
Pais as well as the Deed goes to the creating 
this Debt, by taking away the Act in Pais 


you deſtroy the Debt, and therefore ſhew- 


ing any Act that infers Impaſſibility of the 
Leſſee's taking the Profits is a good Diſ. 
charge of che Debt 


o 


Bur though this Obligation is not meerly 


founded on the Contract, but on the taking 


of the Profits alſo, yet in ſome Caſes I may 
charge my Leſſee though he never take the 
Profits; and this is where I charge the Leſſee 
on his Contract, and as a Taker of the 
Profits of my Eſtate and Freehold, and he 
cannot diſc 


in Excuſe, which Rules of Law will 


never allow as a good Excuſe; and then in 


ſuch a Caſe he is Pernar of the. Profits de 
Jure though not de Facto, ſo the Law looks 


upon him as my Tenant and as taking the 


Profits of my Eſtate, becauſe be cannot ſuf- 
ficiently 


e himſelf from ſuch a De- 
mand but by ſhewing his own Act or Laches 


The Law of Evidence. 


kciently excuſe himſelf when I charge him 
with it. bee 


THEREFORE if I make à Leaſe and quit 
Poſſeſſion, though the Leſſee never enters, I 
may charge him in Debt for Rent; ſo if he 
enters and aſſigns the Premiſes to another. 


Bur if my Leſſee enters and aſſigns the 
Premiſes, I can never charge him with 
Waſte committed after Aſſignment, for 
though the Law Books own him as my Te- 
nant de Fure on his own Contract, which by 
his own Act cannot be diſſolved, yet this is 
only to anſwer my Rent which by his Con- 
tract he had - undertook to levy and pay me 
out of the Profits; but this Suppoſition of 
Law ſhall not make him anſwer for the 
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4 


1 Rel. 6.605. 
1 Sid. 240. 

2 Vent. 209. 
3 Med. 325. 
Co. Lit. 54. 


wrongful Acts of another to whom he had a 


"gal Power to aſſign it, and when the Pe- 
nalt 


y by the Words of the Statute is laid on 


the very Tenant, for the ſuppoſition and No- 
tions of the Law are framed to do every 


Body Right, but not to do any Man an 


Injury. 1 


Taz laſt Receipt is good Evidence that 75: per Pair; 
all before is paid, and the Leſſee for Years 118 | 


was antiently reckoned in the Nature of 3 
Receiver or Bailiff of the Freehold, and 
therefore upon any ſuch Contracts he was 
chargeable as a Debtor to the Freeholder, 
upon taking the Profits of the Eſtate that in 
the Eye of the Law do belong to the Perſon 


whom the Law makes Tenant of the Free- 


hold; 
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hold ; now no Body can be ſuppoſed to con- 
tinue another in the Poſſeſſion of the Eſtate, 
and to diſcharge him on the Receipt of the 
laſt Rent, if he had not received what was 


formerly due, no more than a Man would 


Co. Zit. 373. 
3 Co. 6s. Pen- 
nan; Caſe. 
1 Sid. 44. 


Moor 35,118. 
1 Sid. 151. 4l. 


contr. 
2 Leon. 10. 


Gold. 80, 81. 
Tri. per Pais 


412, 41 
518. ye 


' ſtate Accounts with his Steward, and Ciſtharge 
e 


him on the Accounts of this Vear before 

had received what was precedent; the very 
continuing in the ſame State, and a Man's 
behaving ſo well as to account for the Money 
due this Year, is a Preſumption that he hath 


done the ſame thing formerly, or elſe a 


Man would not now have ſuffered it; but if 


this Acquittance be under Hand and Seal, 


then it may be pleaded, and *tis ſuch Evi. 
dence as nothing can be proved to the con- 
trary, for this is Evidence by Specialty, 
and any Deceit or Miſtake in Getter Pay- 
ments is but Matter in Pais, and therefore 


not of as high a Nature as the Deed ; and in 


be pleaded. 


iving Evidence every Thing muſt be con- 
tradicted by a Matter of the ſame Notoriety 
as that whereby it is proved. 


Eviction, Expulſion, and any Suſpen- 
- fion of Rent, is good Evidence upon MI 
Debet, for that amounts to diſcharge and fal- 


ſify in the Caſe of Complaint, for then there 
was no Pernancy of the Profits whereby I 
could become Debtor to him in Reverſi- 
on, and ſo the Act in Pais is diſcharged, 
which goes of neceſſity to the creating of this 
Debt, though others have held it ought to 


-- 


"oy 
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5 | 
Ir the Leſſor enter into Part, the whole 1 f. 148. e. 
Vent. 277. 


olli Tit. Ex- 
tine, 


Rent is ſuſpended, for the Leſſor cannot ap- þ 
portion it by a wrongful Act of his own; for 
if the Party himſelf by his own Wrong doth 
hinder himſelf from the Benefit of his own 
entire Contract, the Jury ought not to divide 


it in his Favour, for poſſibly the Leſſee 


would not have contracted for one Part with- 
out the other. | 


Ir a Stranger evict the Leſſee of Part of 
the Land, the Rent muſt be apportioned, for 
though Part be taken away, ſince alſo ſome 
Part remains, there is a Part of the Conſide- 
ration Money remaining due to the Leſſor, 
for otherwiſe the Act of the Law in the 
— 40 Recovery would do Wrong to the 

ſſor. . N 


Ir a Demiſe be pleaded, a Leaſe upon 75. per Pair 
Condition is good Evidence. to maintain the 363. 


Declaration, becauſe a Leaſe upon Condition 
is a Leaſe which maintains the Truth of the 
Declaration, Quad cum F. S. dimiſiſſet. 


In Debt for Rent upon a Leaſe, and Nil 2 Rl 46. 


Debet pleaded, Ne ungues ſeiſe de la Terre may 
be given in Evidence; for if the Leſſor doth + 
keep Poſſeſſion againſt the Leſſee that he 
cannot enter, in as much as this Action ariſes, 
not on the Contract only, but on the Per- 
nancy of the Profits in purſuance of that 


Contract, there is no Rent due, and conſe- 


quentlß 
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| quently this is an Evidence that thaffyis no 
— all, and therefore proves the Iſſue. 


SAP? 60g, Bur if the Leſſor waves the Poſſeſſion, 
though the Leſſee never enters, yet an Action 
of Debt lies for the Rent; for though the 
Leſſee did not enter and take the Profits, yet 
ſince he might have entered and have taken 
them, he cannot make his own Fault and 
Laches any Part of his Defence. 


2Rel. 46.677. BUT on the Plea of Riens arrere, or Levy 
9ri. per Pais, per Diſtreſs, Ne unque ſeiſe de la Terre is no 
412. good Evidence, — when a Man inſiſts that 
there is nothing behind of the Rent, or that 
it is already levied by Diſtreſs, it ſuppoſes 
chat he has the Poſſceſion of that for which 
he has already paid the Rent, or for which 
the Rent is already levied. 


206.683 In Debt for the Arrears of an Account, 
9H 7. 3. . upon Nil Debet, the Defendant may give in 
Evidence that there was no ſuch Account as 
this, for if there were no ſuch Account as 
this, there could be no Arrears of it, then 
= Defendant owes — to the Plain- 


"me AJ. 1700. Dror for Rent on a Leaſe, the Evidence 
| 2 the Leaſe was, that the Plaintiff 
ed the Houſe to the Defendant at a Rent 
but no Time mentioned, and it was agreed 
at the fame Time that the Leſſee was not 
to leave it without half a Year's Warning, 
for when the Rent is — half yearly, _ 


The Law of Evidence. 
no i the M its him to continue any Part 
of the half Year, tis an Indication of his 
Will that he ſhould continue the whole half 


n, Tear, and the like Law as to a Quarter's 
Notice of the Rent payable quarterly. 


et Wurz a Man ſhews Payment, he fal- 
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en ſifies the Declaration, which is proper upon : 


d WM the general Iſſue; but where he ſhews a Re- 
leaſe, he confefles and avoids the Debr, he 
admits. the Contract and the Pernancy of the 
Profits in purſuance of the Agreement, but 
inſiſts on a Counter-agreement. 


Uros Nil Debet pleaded it was Joubrful 
whether a Defendant might give in Evidence 
that his Leſſor was bound by Covenant to 
repair the Houſes, and that he expended the 
Rent in neceflary Reparations; two Judges 


=” 5” rw > © 


venient that the Law ſhould look upon this 
as a Payment, and not put the Leſſee to ſue 
his Covenant, for the. Houſe might- tumble 
down before the Tenant could have the Ef- 
fect of his Suit; but the Judges differ'd in 
chis, whether the Recovery for Reparations 
ought to be pleaded, or might be given in 
Evidence, h the Latter ſeems plainly 
to. be the beſt Opinion, ' becauſe as it is a 


it is very good Evidence on Nil Debet, for if 
the Rent be paid it is no Debt, alſo if it 
muſt be pleaded it is the Plea of a collateral 


| Agreement in Satisfaction of the Debt, and 
0 - | then 


againſt one held that this was a good Dif- 
charge of the Tenant, becauſe tis very con- 


e it amounts to Payment, and then 


Cro. E.. hn. 
12 H. 8.6. 

JV. Iri per Pais, 
415, &. 
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then no ſuch Agreement can be pr 
though there was an Agreement that the 
Leſſor ſhould repair, yet was there no Agree- 


ment that the Leſſee ſhould expend his Rent 
on ſuch Reparations. 


Cre. Bl. 223. Upon Nil Debet, Payment is good Evi- 
dence to diſcharge the Debt, for the Iſſue is 
in the prefent Tenſe; whether there be a. 
Debt or not at that Inſtant when the Iſſue 
Was taken, and there is no Debt where 1 it is 
pad. F 


Fri. per Pas Bur on Nil Debet a Releaſe cannot be 
429. given in Evidence, for though a Debt when 
. . 8. 1. it is releaſed is no more than when it Was 
paid, yet when it is diſcharged by Releaſe 
under Hand and Seal, it muſt be pleaded 
and ſhewn to the Court, that it may appear 
to the Court to be diſcharged with thoſe apt 
Words and Solemnities that the Law requires 
to make a legal Contract, for verbal Con- 
tracts in ſuch Caſes are not ſufficient, becauſe 
they are nuda 1 which create no Obli- 


gations. 


1 M16. In an Action of Eſcipe, and Nil Debet 
E. 305. pleaded, freſh Purſuit may be given in Evi- 
dence, for by Proof of the freſh Purſuit he 
falſifies the Declaration, for tis plain he doth 
not let him go at large by his Permiſſion, 
and the very Giſt of the Declaration is Ryo 


permiſit le Priſoxer i ire 2 


n * 
V 1 
* 
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On Nil Debet, the Retainer of the ſame 
Sum by verbal Agreement was given in Evi- 
dence and allowed to be good, for this 
amounts to a Payment, and when the Leaſe 
is by Deed, it cannot be pleaded without Deed. 


Ars0 ſince ſuch Expence in Reparation Gl/. 80. 
muſt be pleaded as a Counter-Agreement in 1 Rel. 46.605. 
Satisfaction of the Debt, if the Leaſe be by 
Deed, they muſt plead this Counter- Agree- 
ment by Deed, elſe Non ſolvitur eo Liga- 
mine quo ligatur. 1 


Laſtly, The Plea amounts to the General Iſſue. 


Bur it may be objected, that ſince two Ohjedior. 
Debts of equal Value in two ſeveral Perſons 
are not Satisfaction to each other without 
Agreement, which muſt be pleaded, why 
ſhould there be any Recouper or Ballance of 
Demands in this Caſe. ? | 


IT is true the two Debts of equal Value 4er. 
are no Satisfaction to each other, and the 
Reaſon is becauſe nothing can come in Proof 
but the Truth of the Matter alledged. Lumpen. 


Wurn one Debt is alledged in the Decla- 
ration, you ſhall not encounter it with the 
Proof of another to which no Man can come 
prepared ; for if one Debt were to ballance 
another in this Manner, all the Tranſactions 
during the Parties whole Lives muſt be run 
ever in every ſingle Action, which * 

omg rol nh 
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make Suits perfectly infinite; but it is not 
unreaſonable to ballance Demands atifing on 

the ſame Contract and in the ſame Action, 

for the Law, to avoid Circuity of Actions, 

conſiders the whole Matter of the ſame De- 

mand, and doth not take it in part to break 
it into ſeveral Actions, for that is contrary to 

the Office of a Judge, which is to determine 

and not to multiply Controverſies, and there- 

fore if a Diſſeiſor diſburſes Money in Repairs 

to have a Rent Charge iſſuing out of the 

Land, it ſhall be recovered in Damage, for 

the Law ballances the Damages in View of 
the whole Matter, and not on a partial Con- 
ſideration of the Damage merely belonging 
to the Diſſeiſin, for that would create another 
5 and ſo in this Caſe the Law conſiders 
Money expended in Repairs as paid to 

the Leſſor. i FL ah 5 rr 


. "Wurxz a Matter may be intended dif- 
459. ferent Ways on the Allegation, ſo as to make 
| or not make a Right in the Plaintiff, ſuch 
Allegation is not good; but if it is neceſſary 
that the Evidence ſhould ſettle the Doubt, 
there the Matter ſball be intended for the 
Plaintiff, if found for him; as if in Debt for 
: Rent the Plaintiff ſets forth that A. was poſ- 
| ſelled of Lands for ninety-nine Years, who 
demiſed the Premiſes to the Defendant for 
twenty-one Years, and then A. granted the 
Reverſion to the Plaintiff, and fo for Rent 
in Arrear he brought his Ackion; tow this 
upon the Allegation may be intended an in- 
effectual or inefficacious Gratit of the _ 
| On, 
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kon, becauſe he has ſhewn no Attornment, 


yet if the Defendant pleads Nil debet, if it 
be found for the Plaintiff, there what was 
before doubtful on the Words of the Decla- 
ration muſt be aſcertained, for if there was 
no effectual Grant proved, there could be no 
Debt to the Plaintiff; an effectual Grant muſt 
be ſuppoſed to be proved, otherwiſe there 
could be no Debt, and ſo the Word Conceſſit, 
that before ſtood indifferent, muſt be in- 
tended a Grant made effeftual by Attorn- 
ment, and not an ineffectual or inefficacious 
Grant, for the Jury muſt not be intended 
to give a falſe Verdict, and ſuch Conſtruc- 
tion can never be made of the Allegation 
as cannot be made without falſifying the 
Verdict. 

IN Debt for not ſetting out of Tithes, 
Nil debet is the General Iſſue to wry; the 
Matter in —— 


ann 
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Acreptanee, See under Bllis of Er: 


oY 
TABLE 
5 +» 
Several Matters contained in the 
foregoing TREATIõ k. 
A. 


change. 


Account, See Non aſſumpſit under Lie, 12. 


Nil debet under Iſue, 9. 
Aftquittance. . Sce Nen eff fag. under I uc, 
20. Solvit ad diem under Iſue, 1, 3, 6. 


AX of God. 


When Things are become impoſſible by the 


Act of God, the Party is excuſed, Page 
5 | 187 
Aﬀion, See Plea, 2. 


 Tnducement to the Action. See Records, 6. 


See Writs, 1. 
Gift of the Adion. See Records, 6. See 
Writs, 1. | 
Allien of Debt. See Bills of Exchange, 2. 
© See Profert under Deeds, 14. See Non af 
ſumꝑfit under Iſſue, 2. See Nil debet under 
ue. See Law Wager, 3, 5. Leaſe, 4 
Tort. 2 2 
| Attton 


Q. 


— 
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The T A B L E. 
Acton. 
5 Aftion on the Caſe Aſump/ 3 
Promiſe. See Bills of Exchange, 2. See Con- 
frufion; & 1. Infant 1. Contrat —Nott 
fact. 25. Non aſſum 7 infra, &c. and 
Now aſſumpſit under Iſſue. Net guilty in 
7 1757 under Tue, 22. Law Wager, 5. 
_ Oath, 1. | 
t. How to declare and give Evidence in Aſ- 
mpfir, Page 179, &c. 
2. A Promiſe to marry B. within three 
Months, a Promiſe after to marry her 
within Half a Year will diſcharge the firſt 
Promiſe, but al * the 2 had been 
to marry her in a Fortnight, 193 
3. In an Aſſumpſit in Deed — Contract 
muſt be ſet forth in the Declaration, but 
in Aſumꝑfit in Law if the Plaintiff ſhews 
Part of the Goods delivered, or Part of 
the Money lent; it is good, 193—172 
4. Rules as to mutual Promiſes, 196 
iſt. On mutual executory Promiſes each 
has a Remedy on the other tor Non-per- 
formance; 196 
6. 2d. If there are no Words in a Promiſe 
that import a Condition, they are never 
conſtrued conditional, 197 
7. zd. But if the Defendant's Promiſe does 
ariſe on the Conſideration of ſome Act to 
be done and performed, and not on the 
Promiſe, then the Act muſt be firſt done 
before Defendant's Promiſe can ariſe, 199 
8. In an Aſumpft in Law actual Payment, or 
any other Matter that excuſes Payment, 
may be given in Evidence on Nor w—_ 
U 2 * 
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fit, but in an Aſumpfi it in Deed it muſt be 
pleaded, F. 204, 20g 


Adminiſtratoꝛ. See Executo? and Ad: 
miniſtratoz. 
Affidavit. See under Court of Chancery, 


Agiſtment. = Net guilty in Treſpaſs, un- 


Ue—1I7— 
Aicnation. See Vader, 5. 
Anſwer. See under Court of bancery. 


Antient Demeſne, what, 


| Appeal. 
Stat. H. . made the Indictment contempo- 
rary with the Appeal, 32 


26 poztfonment. See Rent, 1,2. 
Allault and — See under Trel- 
als. 

Alignment. See Choſe in Action. Leak, 4 4. 
Aſſiſe. See Nu! tie! Tort, and under Iſue, 2. 
Aſſumpſit. See under Action. 
Attaint. See Law Wager, 4. 
Attozmment. See Ejefment, 3. 


Attoꝛney, Solicitoz, Council. See Net 
guilty in Ejedment, under Due, 4. Pay- 
ment, 3. MWitneſſes, 35. Writ, 3. Baron, 
Se. 7. 

Averment. See Solvit, and under Ifue, 7. 

1. In Debt againſt the Executor he pleads the 

Teſtator was taken in Execution by a Ca. 
fa. the Jury find he was taken by an Alias 
capias; this ſhall be intended on the ſame 
Judgment without any Averment, 39, 40 


_ To © 


The TABLE. 


B. 


Bailiff, See Solvit, Ec. under Iſſue, 7. 
| Writs, 2. 


Baron and Feme. See Acceptance * Ex- 
change, 8. Corn, 3, 6, 7, 8, 9, 14, 17. 
Nen eſt fact. under Iſſue, 1, 10, 14. Not 
guilty in Ejeftment, 4. Not guilty in Trover, 
under 1ſue, 2. Treaſon—void, 2, 4. Mit- 
neſs, 14, 30, 31, 32, 33, 34. 

1. The Wife by her Contract cannot bind 
her Huſband, Page 183, 165 

2. The Act of the Wife contracting, if ſhe 
cohabits with her Huſband, is preſump- 
tive, to perſuade the Jury of the Contract 
of the Huſband, but not if the Wife was 
abſented from the Huſband, 183 

3. The uſual Employment of the Wife is 
good, but not concluſive Evidence, and 
that the Huſband has paid her Debts is 
ſtronger, 183, 184 

4+ Thar the Things came to the Uſe 'of the 
Huſband or his Family, were neceſſary, or 
that he was abſent, is good Evidence of a 
Contract to bind the Huſband, but not 
concluſive Evidence, 184 

5. If the Huſband forbid any one to truſt his 
Wife, and he after truſt her, he cannot 
charge the Huſband with this Contract, 18 f 

6. If the Jury finds the Wife contracted for 
Neceſſaries in the Abſence of the Huſband, 
this is good Evidence to perſuade them 
the Huſband doth contract ; but if this be 
found and offered to the Court, they can- 
not Judge it the Huſband's Contract, 18 5 


ME 7. A 


The TABLE. 
7. A Wife ma do an Act relating t. to her 
| N Eſtate, but cannot conſtitute an At- 


torney to do it. Page 211 
* Corn, 4, 8. Profert under Deed, 


6, 7. Verdis, 8. 
Tenant by Ch Sec Profert under Deed, 8. 


Bill. See Cont of of Chancery under 


Diſmiſſion See in what Caſes, and Depoſe 
1 Hons, under Court of Chancery, 7. EV. 


Blll of Revivoz. 


A Deviſee cannot bring a Bill of Revivor, 64 


Bills of Exchange. 

1. The Nature of them, +: een Vc. 
2. Acceptance makes the Correſpondent lia- 
"th in a ſpecial Action on the Cafe on the 

- Cuſtom of Merchants, but not in an _ 
tion of Debt, 12 

3. Four Things are conſiderable in this Cu: 


ſtom; iſt, the Bill; 2d, the Acceptance; 


3d, the Proteſt ; 4th, the Indorſement, 
115, 116 


1. A Proteſt i is 3 before a Publick No- 


tary, in caſe of Non- acceptance or Non. 


payment, 118 
2. When à Bill is returned proteſted, the 
Drawer is obliged to return the Money 
and Damages, © 118, 119 
3: If a Bill be not accepted by the Perſon 
drawn on, and a third Perſon accepts it, 
the Bill muſt be proteſted IDES 
tance, and he that IS it has 
himſelf liable. 
4. The 
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The TABLE. 


4. The Proteſt muſt be made and ſent over 
in due Time, or ſhe Drawer will not be 


anſwerable, _ Page 119 
| Indorſement.. 


He to whom a Bill is indorſed has Remedy 


againſt the Drawer, Acceptor, and Indor- 
- I21 


Biſhops. See Sobvit, Sc. 2 Tſue, 7. 


Bond, See Date, 4. Deeds cancelled, 85 ”, 
9, 10, Profert under Deeds, 14. Non eft 
fa. under Hie. Nil debet under Iſſue, 5. 
Payment, 14. Witneſſes, 15. 

1. Obligation to deliver twenty Bales of Wool 
or twenty Pounds, on Non-payment the 
Obligee may ſue on ci | 191 

2. If a Man declare on a Bond made the firſt 
of Auguſt, and on, the Profert it appears 
to be dated the ſecond, on Demurrer the 


Court cannot adjudge them to be the fame, 
216 


3 2 if after Oyer of the Bond the Defen- 
A Non eft fact. and the Jury finds 
s Deed, the Court will intend them 


5 al 219 
Book. See Domesday, 


Boundaries. 
What is proper Evidence of old Tenures or 


Boundaries, | | 777 18 
Bmg. dee Wi _ 18. 
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| C. | 
| Cancel. See under Deeds, 
Captas. See under TUrits. 


Carrier. See Not guilty in Treſpaſs under 


Tſue, 3. Trover, 2. 
Caſe. See under Action. 


Certaintiv. 
What Certainty is, . 147 


Cheat. See Wimeſs, 14. 
Choſe in Action. 


Why i it cannot. be aſſigned or transferred over, 
230, 231 
Collateral. See Profert under Deeds, 3. 


Command, See Not guilty in 7; reſpaſs un- 
der Iſſue, 14. 


Commiſſion, See in what Caſes, Sc. 11. 
Depafitions under Court of Chancery. 

1. He that takes out the Commiſſion to exa- 
mine Witneſſes, is to have the Carriage of 

1 149 
Common. See Nul tie! Tort under Iſſue, 2. 

Witneſs, 1 I, 31. \ 


Common Recovery. See Recovery. 


Condition. See CinSrattion, &c. 1. Corn, 
16. Deed, 6. Profert under Deeds, 7. 
Entry, 6. Non eſt fad. under Iſſue, 2. 
Solvit, Wc. under Iſſue, 2, 3. Nil debet 
under Iſſue, 7. Entry under Net guilty in 
Ejettment, under Iſue, 2. 


Conkel⸗ 


The T A BLE. 


Confeſſion of the Party. 
. The voluntary Confeſſion of the Party is 
1 beſt Evidence, Page 139, 140 
2. The Examinations and Confeſſions of the 
Party ſubſcribed before a Juſtice of Peace 
is good, but does not amount to a Con- 
viction till he has pleaded Not guilty, 140 
3- But in Treaſon Fa ch Confeſſion muſt be 
proved by two Witneſſes, and is only Evi- 
dence againſt himſelf, not thoſe he has con- 
feſſed to be in the T reaſon, 140 


Conſent of the Parties. See Deeds can- 
celled under Deeds, . 
Conſideration. See Dath. 
Conſtable. See Warrant. 


Conſtrufjon of Wozds. 

1. Words in a Promiſe, Covenant or Agree- 
ment that do not import a Condition, are 
never to be conſtrued conditional, unleſs 
ſuch an Implication were abſolutely neceſ- 
fary, and the Party would be otherwiſe 
without Remedy, 197 
2. When a Word in a Deed is capable of 
two Senſes, that Senſe is to be taken that 
makes moſt ſtrongly againſt the Grantor, 
214 


Contracts. See Baron, &c. 1, 2, % „ ©. 
Action on the Caſe under Aion, 3. Profert 
under Deeds, 1. Tort. 

1. A Contract founded on a Specialty cannot 
be diſſolved but by a Specialty, 173, 276 

2. Difference between a verbal Contract and 
3 Deed,” that in the firſt the individual Con- 

4 | tract 


The TAB L E. 
tract ſet forth i in the Declaration muſt be 
proved, = Page 188 
3. In executory Contracts each has a Remedy 
againſt the other for N on. performance, 192 


Convictlon. See Confeſſion, 8c. 2. 


Copy. See Court Baron under Court—Deed, 
7, 10, 12. Execution, Exemplification, Ti- 
the, Nc. under Not guilty in Ejetiment, under 
ue, 11. Regiſter, 1. Seals, 1. Stat. 3. 
Hugit under Writ.” 

1. The Copy of a Record is Evidence, 8 
2. The Copy of a Copy is no Evidence, 9 
3: The Copy of all other Records, but Acts 

1 are under Seal or not under 

13, 14 
4 A Copy under Seal js called an Exempli- 

fication, 14, 15 
5. Copies not under Seal are two ſorts, fworn 

Copies and Office Copies, 21, 22 
6. Sworn Copies muſt be of the Records, and 
brought into Court in Parchment, 22 

7. Where a Record is loſt, a Copy of it ny 
be read without ſwearing it a true Copy, 

22, 23 
8. When an Office Copy may be given in 

Evidence withaut proving it actually exa- 

mined, and when not, 24 
9. A Copy of a Judgment, though i it be in- 

dorſed to have been examined by the Clerk 

of the T reaſury, is not Evidence rr 

Proof of its being examined, 

10. Office Copies of D. epofitions are WE 


in Chancery, 9 


amination of the Rolls, 25. 26 
a II. 0- 


The TABLE E. 
11. Copies of publick Matters, not of Re- 


„may be given in Evidence, Page 48 
2. As of an A er, but not of a yoluntary 


i —_— 2 . 
13. A Copy of a Wi remaining in the Chan- 
cery is good Eyidence. 76 


Copphoſd. See Cory, 3, 9. Of the Leaſe 

under Not guilly in Ejeftment, under Iſſue, 8. 

Title, &c. under Not guilty i in Ziellment, un- 
der Tue, 11. 

F ow yhold Rolls mention a Surrender to 

Te of the Will of A. this without the 

Wil is no Evidence of the Seiſim of A. 78 


Com. See Efate for Life, 1, 2. 

F The Reaſons of the general Rule, chat he 
who has an uncertain Eſtate has a Title to 
the Corn on its Determination, 243, 244 

2. If the Leſſor determine his Will, the Corn 
belongs to the Tenant at Will, but not if 
the Tenant does, 246 

3. If a Feme Copyholder has Land durante 

Viduitate and marry, the Lord, not the 

Huſband, ſhall have * Corn, 246 

4 Tenant in Dower dies, her Executor ſhall 
have the Corn, and the Statute of Merton, 
which gives Power to deviſe it, is only 
Affirmance of the Common Law, 247, 248 

55 Two Jointenants, one of them dies, the 
Corn goes 


to the Survivor, 248 

2 But if the Huſband and Wife be Jointe- 
nants, and the Huſband dies, the Corn 
ſhall go to his Executors, 248, 249 

7 But if a Woman ſows her Land and mar- 
1 ries, and the Huſband dies before Seve- 
e, che Wife ſhall have the l 
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, Comn. 
If Baron ſows the Land and . the Wife 
"Hat have the third Part of her Dower, 
i Page 249 
9. If a Man ſows Copy hold, and ſurrenders 
to the Uſe of his Wife, land dies before 
Severance, the Wife ſhall have the Corn, 
10. If a Man dies before Severance the fc 
goes to the Executor, and not to the Heir, 
4250 
11. A. ſows the td and conveys it to B. 
for Life, Remainder to C. B. dies before 


it is reaped, C. ſhall have it, and not the 


Executor of B. If both die it ſhall return 
to A. 
12. A. ſows the Land and deviſes it to - he 
ſhall have the Corn, 5 GI 
13. Whoſoever has the Property of the Com 
= give it in Evidence, or maintain Treſ- 
pa 252 
14. A Leaſe to Baron and Feme during Co- 
verture, they are divorced Cauſa precon- 
tractus, the Baron ſhall have the Corn, 
246, 24 
15. If Tenant at Will is outlawed, Quere 
who ſhall have the Corn, 247 
16. If Tenant for Life, or at Will, forfeit or 
break a Condition, oy ſhall not have = 
Corn, 247 
17. A Woman who has an Eſtate during Vi- 
duity, makes a Leaſe and marries, the Leſ- 
| ſee ſhall have the Corn, 247, 248 
18. If the Eſtate be determined by a com- 
pulſory and not a voluntary Act, the Pro- 


perty of the Corn does not alter, 246 


— 


The TAB L E. 
Cozoner. See Examination before a Coroner 


— Writ, 


Coppozation. See Acceptance, 4. binder Bills 
of Exchange. Witneſs, 22. 


Covenant. See Afidavit under Court of 


Chancery, 3. Deeds cancelled under Deeds, 
4. Non aſſumpſit under Iſſue, 2. 


Covin, See Fraud. 
County, See Witneſs, 17, 18, 19. 


Records, 7. 
Court Baron. 
The Rolls thereof, or the Copies of them, 
good Evidence, e * 


Court Spiritual. See in what Caſes, Cc. 
12. Depoſitions under Court of Chancery— 


Perjury, 2. 
1. A Sentence in the Spiritual Court is good 
Evidence, 68 
2. Of the Evidence of the Proceedings in the 
Spiritual Courts, 71 
3. How they gained their Juriſdiftion in 
".Cauſes Teſtamentary, 3 17672 


Court of Chancer See Perjury, 1. Re- 


The Evidence of the amet in the Court of 
Chancery. 

Bill The Bill is Evidence againſt the Com- 

3 and ſhall be ſuppofed to be pre- 

rred with his Privity, unleſs there are no 

Proceedings on it, for they mult prove a 


Privity in the Complainant, 50 
Decree. 
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Couit of Chantery: | 
Decree. A Decree may be * in Evidents: 


* Yee Copy IS {a0 
Anſwer. opy, 12. 
1. An Anfwer is Evidence againſt the Befen: 

dant; but then the Confeſon muſt be N 
£3 taken together, 

2. The Anſfer of an Infant by his Guardia) 
| hall not be given in Evidence againſt the 
Infant on a Thiaal; 31 

3. When a Defendant adinits a Fact, and 

infiſts on a diſtin Fact by way of Avoid. 
ance; there he muſt prove the Matter of 
his Defence; but if it is one Fact it muft 


be allowed; unleſs diſproved; 52, 53 


4- Anſwer may be given in Evidence on an 
Information of Perjury; without Proving 
che Defendant ſwote it, and the e 
otherwiſe evinced; ' 

5. On an Infarmation of Perjury 030 
ſhall be aſſigned for Perjury in the firſt 
Anſwerz that is explained in the ſecond 
Anſwer, 65 

6. Qs. whether Perjury will lie for what be 
Defendant ſwears on his Belief in his An- 
ſwer; 55, 86 

7 An Anſwer is Evidence on prodycing the 
Bill; or ſwearing it bas been ſearched for 
in the Office; and coula not be found; and 
hall be intended to be ſworn, 56 

8. The Difference between the Evidence I 

an Anſwer, and a voluntary Affidavit, 56 

9. If there is one Witneſs only againſt a De- 

fendant's Anſwer, the Court will ditect a 

Trial, | A 
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Court of 
Affidavit. A; - + Copy; 12. Title 


under Not guilty in Ejeftment, under Iſſue, 


11. Oatb. 


gung. 
1. An Affidavit is Evidence againſt che Per- 


fon, but then the ! on which 
the Affidavit aroſe muſt be given in Evi- 
dence to prove the Identity of the Perſon, 
Page 52 

2. A voluntary Affidavit muſt be _ - 
be ſworn; if you prove it only Gamed, you 
can ms ** in Evidence as a Note or 


87 -- 
2. An Action of Covenant brought againſt 


two, the Affidavit of one was given in Evi- 
dence againſt both, 37 


4 The voluntary Afndavit of a Stranger is 


no Evidence, 58 


Depoſttions. See Copy, 10. Pads, : 13. Wit- 
neſs, 29. 


1. Depoſitions eame over to us by the Civil 


Law, | 58, 59 
2. In what Rank they ſtand in Point of Cre- 
dibility, 58, 59 
3. Depoſitions in perpetuam, &c. formerly 
were not publifhed till after the Death of 


_ the Parties, as © 66 


75 what Caſes they may be read, in what net. 


1. They may be read when the Witneſſes are 
dead, -+ + On 


2. On Affdavit of cheir being fought, - 


not to be found, 


ing ſubpana'd, 
and falling ſick on the Way, 61, 62 


4. De- 
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Court of Chancery. 
4. Depoſitions taken thirty Years before, the 


Witneſſes being dead, were allowed to be 


read in Chancery, though the Parties were 


not the ſame, in as much as the Cauſe re- 
lated to the ſame Land, and the Tenants 
were Parties to it, | Page 62 


5. They cannot be given in Evidence againſt 
one not Party to the Suit, 62 


6. Depoſitions taken before the Anſwer be 
ut in, cannot be read unleſs the Defen- 
ant be in Contempt, | 63 

7. Where the Bill is diſmiſſed becauſe the 
Matter is not proper for Equity, the De- 

_ poſitions may be read in a new Cauſe be- 

tween the ſame Parties, but not if rhe Bill 

is diſmiſſed for the Ircegularity of the Com- 

plaint, 83, 64 

8. In Croſs Cauſes an Agreement was proved 
in one Cauſe, and not mentioned in the 

Pleadings in the other; it was ſet forth in 

the Bill and not proved, and an Order was 


had before Publication that the ſame might 


be read in both Cauſes, * 64 
9. Depoſitions de bene eſſe taken before An- 


ſwer, and the Defendant not in Contempt, 


though the Witneſs dies before Anſwer, 


- Cannot be read without Order, 65 
10. Antient Depoſitions may be read withour 
Bill and Anſwer, 65 


11. Depoſitions ſigned by the Commiſſioners 
are not Evidence in an Information of Per- 


jury, without Proof that the Party ſwore 
them, | 66 


12. Depoſitions taken in the Spiritual Court in 


a Cauſe relating to the Lands, can't be read, 
; 67, 68 


Courteſy. 


mne FABLE 
Courteſy, See under Baton, &c. 
The Nature of it, Page 113, 1 14, I 15 


Cuſtom. See Bulls of Exchange, 2, 3, 7. 
Not guilty in T. reſpaſe, ee 23. Tro- 
ver, 2. 


D:: 


Date. See Bond, 2, 3. "Mow 7 FE 19. 1 


under ue. Entry, under Not guilty in 
Ejetiment, under Iſſue, 5. Leaſe, 2. 
1. The Import of the Word, 212, 213, 214 
2. Where the Date is only a Point of Com- 
utation, and the Intereſt does not begin 


rom.thence, theſe Words, From the Date, 


From the Day of the Date, &c. K 


. 


are all one, | 


3- The Date is no material Patt of the Deed: 


8 5 215, 216 
4. If a Man declare upon a Bond dated the 


ſecond of Auguſt, and the Jury find it 


dated the firſt, the Court cannot adjudge 
"om to * the nine) ; otherwiſe of Leaſes, 
216 


Death Se Nu guilty in 7 reſpaſs, under 


Due, 22. 


Debt. See Aion of Debt, under ann. 
Oath. - Payment, Vi neſs, 1 
t. Two Debts of equal Value in two ſeveral 
Perſons are not Satis faction to each other 
- without Agreement, which muſt be plead- 
ed, but Demand arifing on the ſame Con- 
tract, and in the ſame Action, may be ba- 
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Deceit. See Law Mager. 


Deeds. Ser mind of lde 8: Car 
tra, 2. Date, 3. Feoffment, 1. Inroll- 
ment. Nn of fact under ue. Leaſe, I, 
Preſcription, 3- 
1. A Deed conſiſts of three Things, Page 79 
2. Firſt, of ſealing the Deed, 79, 8 
3. Secendly, af the Delivery, 90 
4. cba: in every Contract there myſt be 
3 Right transferred ed of OQbligatinn cre- 
81 
5. By the Statute of Frauds a Need in ne- 
ge = ta paſs 3 Freehold or Term for 
Years, and the Ceremony of Livery is not 


ſufficient, 63 
6. A Man may plead a een an clatee- 
mine an Estate for Years without Deed. 


87, 88 
7. The Desd itſelf muſt be gi — — 
rl and hy one 
Witneſs at leaſt, 
| Deed, which may be read without Proof, 
if Poſſeſſion has gone with it, * the 
Witneſs be alive, | 199 
8. What is an old Deed, 955 96 
9. But the Deed is not required, but it is ſuf- 
ficient Evidence to prove the Import of it, 
—_— it was in irn e de 


10, A Copy of a Deed i is good Evidence, "i 
it be proved to be compared with the Ori- 

. gipal, where the Original is ig the Deten- 
ante Hands, and he * nat produce it, 

| 97 
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The TABLE. 
Deeds, 10 
11. Tf the Contents of a Deed are proved, or 
collected by a Jury on a ſpecial Verdict, 
and the Deed itſelf is given in Evidence, 
or found in hæc verba, the Deed ſhall con- 
troul the other Evidence; or Collecti on of 
the Jury, 2 Page 98 
12. Where the Poſſeſſion has gone with any 
Deed for many Years, a very old Copy of 
ſuch Deed may be given in Evidence, with 
Proof alſo of the Loſs of the Original, 
25 * | 8, | 
13. The Inſpeximas Deed inrolled * : 
Evidence where the Deed needs Inrolment; 
unleſs the Deed be an antient one, 99 
14. In what Caſes and againſt whom the Re- 
cital of one Decd- in another is Evidence of 
the recited Deed, | 99, 100 
15. A Deed forty Years old may be given 
in Evidence without Proof of the Execu- 
tion of it; but if Poſſeſſion had not gone 
along with it, they ought to give ſome 
Account of the Deed, for then the Pre- 
ſumption in favour of it Fails, 101, 102 
16. So if it be razed, or interlined, it ought 
to be proved by the Witneſſes, if living, 
or their Hands proved, if dead; the Pre- 
ſumption in favour of the Deed is encoun- 
by another Preſumption from the 
Blemiſhes of it, and therefore its Credit 
dught to be reſtored by Proof of the Exe- 
i- cutian; ſo if it imports a Frand, 102, 103 
1- | i7. A Deed: may be given in Evidence on a 
t, Rule of Court by Conſent, without Proof 
7 | of ſuch Deed, | 105 
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The TAB LE. 


Deeds. ori 
Leſs of Deeds, &c. See Copy, 7. EW 9; 
12. Profert, under Deeds 1. — 


Deeds cancelled, where Ra zure, Interlineation, 


and breaking off the Seal, avoids the' Deeds. 
See Deeds, 16. Non eſt fact. under Iſſue, 
14, 17. Witneſs, 15, 16. 


1. Razures and Interlineations were formerly 


determined by the Court, but are now left 


to the Jury, Page 106 


2. An Alteration of a Deed in a Part not ma- 
terial, by a Stranger, without the Conſent 
of the Parties, does not avoid the Deed, 


but does ſo in a Part material, 107 
3. But an Alteration by the Party in a Point 
not material, avoids the Deed, 107 


4. If one Covenant be altered, this deſtroys 


the whole Deed, <3, 208 
5. If Blanks in Places material be filled up 
by Conſent of the Parties, the Obligation 
is void, but not in Places immaterial, 108, 
10 

6. where the Intereſt veſts as by Livery as. 
Deeds of Leaſe and Releaſe, the Deed has 
no Continuance, it may be pleaded or given 
in Evidence, though the Seal be taken off; 
but where the Deed is neceſſary to be ſhewn 
in order to acquire the Intereft (as in all 


Tpbings lying in Grant) there he fails if the 


Seal be torn from his Deed, 109, 110 
7. If an Obligation were ſealed when plead- 
ed, and after Iſſue joined the Seal was torn 
off, yet the Complainant ſhould recover, 111 


g. If a Seal of the Deed be broken off in 


Court, it ſhall be inrolled there, 111 
| : 9. If 


10 


ud a, ma, 2 
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Deeds. 

9. If one of the Obligors Seal be torn off, 
it deſtroys a joint, but not a ſeveral Obli- 
gation, Hg 4, 459 

10. If two are bound jointly and ſeverally, 
and the Seal of one'of them is torn off, 
this is a Diſcharge of the other, I12 


Perofert. See Bond, 2. Feoffment. 
1. The general Rule is, that there muſt be a 
Profert made of ſolemn Contracts in an 
Action founded upon ſuch Contracts, un- 
leſs detained by the other Side, even tho? 
burnt by Fire, and the Reaſons of this 
Rule, 7, 98 


2. Parties to a Deed, not « Privies1 in Eſtate, 


cannot take Advantage of a Deed without 
ſhewing i it, 82 


3. When a Man neus a Title in himſelf. 


every Thing collateral to the Title ſhall be 
| intended, though it be not ſhewn. Where 
the Deed is neceſſary ex provi/ione hominis, 
but it muſt be ſhewn where the Deed is 
neceſſary ex inſtitutione Legis, 82 
hs Things that lie in Livery may be pleaded 
without Deed, not Things that lie in Grant, 
„ 
5. He that has a particular Eſtate by Grant, 
muſt ſhew not only his own Conveyance, 
but the Deed paramount, 88 


6. They who claim an Eſtate by Act in Law, 


as Tenant in Dower, by Elegit, or the 
Guardian in Chivalry, may make their 
Claim without ſhewing the Deeds, 89, 90 
Or may claim a Condition, or claim an 


_ defeated by the Condition, without 
X 3 2 Deed, 
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Deeds K 
a Deed, and are not ſtopped by the Li 
Page 89 


very, 
8, But Tenant by Courteſy cannot claim an 


Eſtate lying in Grant without Deed, nor 


can he nor the Lord by Eſcheat defeat a 
Freehold without ſhewing the Deed, 90 


9. When any Perſon ought to have the Cu- 


ſtody of the Deeds, there, where ſuch Per- 
ſon is compelled to ſhew his Title, he 
ought to make a Profert, but an utter 


Stranger to a Deed is not compelled in 
Pleadings to ſhew it, i 
Man 


10. If a Releaſe | is made to a Remainder 


in Fee, Tenant for Life ought to produce 
the Deed. 90, 1 


11. Letters Patent inrolled i in the ſame Court, 
or Records of the ſame Court, need not 
be profered to the Court; but a Deed in- 
rolled, or Letters Patent of another Court, 
muſt, | 92 

12. Deeds pleaded are in he Cuſtody of the 
Law during the whole Term, and if de- 
nied, remain in Court for ever; if not, 
they ſhall go back to the Party after the 
Term is over, 93s 94. 

13. Such a Deed remaining in the Court may 


be pleaded in another Court without m— 


ing, 

14. In an Action of Debt on a Bond the Pro 
fert is Matter of Subſtance, 

15. But it is not Matter of Subſtance to oe 
Letters of Adminiſtration, 95 


ant. See ? th b 
* under Mee. Vin Tu 0 ped 


4 Demelne. 


1. 


The TABLE, 


- Demeſhe, See See 
1. Antient Dem fur, what; 


Demonſtratton. | 
1. Knowledge by Demonſtration, what, 1, 2 


Dettiutter. See Bond, 2. Non e fact. un- 
der Iſue, 2.3. Slvit ad diem, under Iſuue, z. 


Depolitions. * Court of Chan- 


Deputy, See Payment, g Witneſs, 10. 
Detinue. See Not guilty in Trover, under 


Die, 8. 
Diſclaimer. See the Title, 9c. under Net 
| Fuilty in Ejeftment,; under Iſte, 2 


© Difmintion. $ under Blll. 
Diffeilin, See Entry, 3, 4. Nut tie Tort, | 


Page 78 
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under HE, I. 
| Domesday, See 
Domefday Book, A. chica 78 


Dower. See under Baton, &e. 


Dureſs, See Non ef fact. under ee, 11. 
E. 


Ejetment, dee Not gwilty in Ejtfment, un- 
det Iſſue. Not guilty in Treſpaſs, under 1/- 


ſue, 11. 8 6. Verdict, 75 14. Elegit, 
under h 
ee will lie for ſo many Acres of 

221, 222 
2. Ha Ma iſſue out an Elegit, and brings 


an Ejectment to try his Title, he muſt 
then his ; 


Elegit filed, I. 
X 4 4.38. 


The TABLE, 
3. If the Plaintiff declares for a Manor, he 
muſt prove the Attornment of the Tenants, 
Elegit, See under Writ, 


E ntry. See Not guilty in Nieliment, under 
Iſſue. Leaſe, 4. Rent, 1. 


1. If a Man makes a general Entry into Part, 


this is ſufficient to veſt the whole Eſtate ; 
for the Preſumption of the Law is always 
in favour of the Poſſeflor, unleſs he makes 
a ſpecial Entry, 225, 226 


2. But where he enters to deveſt an Eſtate, 
his Entry muſt be ſpecial, 226 


3. If one diſſeiſes another of one Acre, and 
at another time of another, the Diſſciſee 
may enter into one of the Acres in the 
Name of the Whole; but where the Seiſin 
is different, the Entry muſt be diſtinct in 
both Acres, 227 


4 If there be a Diſſeiſin of two Acres in two 


different Counties at the ſame time, there 


muſt be diſtinct Entries, 22% 228 


5. If a Thing begin without Solemnity, it 
"= be defeated without Entry, 22 
6. If a a Man make ſeveral Conditions 3 
to ſeveral Feoffments of two Acres of 
Land, and both Conditions are ae. 
muſt make ſeveral Entries 

7. If I. S. is a Truſtee of a Leaſe n N 
and is diſpoſſeſſed, and 'a Stranger enters 
in the Name and by the Direction of I. N. 
this is no Entry of the Truſtee, 229, 239 


Eſcape. - See Ni debet, under Due, 12. 
Elcheat. See Profert, under Deed, 8. 
Elcrow, 


Page 241 
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Eſcrow, See Non eſt fact. under Iſue, 14. 
Eſtate⸗Cail. See Recovery, 


Eſtate fo2 Life, - See Proſert, under Deeds, 
10. Preſumption, 2. Recovery. 2. Ver- 
iin | 

1. If a Tenant for Life plant Oaks, they go 
to the Remainder Man, Page 252 


2. Or if he improves the natural Product; 
but if he rears Hops on antient Stocks, 


they ſhall go to his Executor, 232 
Eſtate fo? Pears. See Deeds, 5, 6. Ver- 
| 10. 
Eſtate at Til, See Corn, 2, 15, 16. 
" Witneſs, 9. © 


Eſtate in Remafhder, See Cern, 11. 
Ease for Life. Preſumption, 2. Reco- 
very, 2. Profert, under Deeds, 10. Ver- 
dic, 11. | 

Eſtopyel. See Profert, 7. Under Deeds. 

Feoffment,. 4, 5. | 


Eſtovers. See Nui fecit vaſt. 3 . 


Evicklon. See Nil debet, under = b 
Rent, 2 


Evidence. See Baron, &c. 2, 3. 4, 6. 
Court Baron. Court Spiritual, 1, 2. Bill, 
Anſwer, 1, 2, 3, 4, 5, 6, 7, 8. Afﬀidavit. 
Depoſitions, under Court. Confeſſion of the 

\ Party. Copybold. Copy Boundaries. De- 
cree, under Court of Chancery. Execution. 

Executor. Exempli cation. Fe ffment, 2, 

3. 7. Fine.  Inrolment. | Iſſue. Notes, 1, 

9, 10, 11. Aſſeult, under Treſpaſs, 2. Trial, 

3, 4» 5» 6. Verdidl, 3, 4. e Wi t- 


neſs, Writ, 2 
4 der I. The 


The TABLE 


Evinence. 
1. The ſereral Degrees of Evidence, Page 1,2 
2. The 8 of Evidence, 3s 4 
3. The firſt Rule of Evidence is, that the 
Law requires the utmoſt Evidence the Na- 
ture of the Fact is capable of; the Mean- 
* of this Rule, 4, 5 1G, 17 
vidence is either written or unwritten, 3 
5 Which is to be preferred in the Scale on 
Probability, 
6. Written Evidence is either publick : 


vate, 
7. Nublck is either Records, or Matters of 


an inferior Nat ACE. 

8. Compariſon of of Hands | is Evidence in Ci- 
| vil, but not in Criminal Cafes z for the 
Com pariſon of Hands is no more than a 
Rods founded on the Likeneſs, and 
the Preſumption is in favour of the De- 
fendant, that he is Not guilty, ſo there is 
no more than one Preſumption aint 
another, 545 55 
9. 5 Pope* 8 Licence without the King's 
has been held good Evidence of an Im- 
propriation. 77 
10. The Pope's Bull is no Evidence of a 


- Preſcription to be diſcharged of Tithes; 


for the Bull contradicts ſuch Preſcription, 
"A is Evidence on a ſpecial Preſcription, 
8 


11. An eld Terrier er Survey of a Manor 
may be given in Evidence, 78 
12. An old Map of Lands allowed Evidence, 
where it came along with the Writings, 
and agreed with the Boundaries adjufted 
in an ancient Purchaſe, © 79, 79 
| | | 13+ Pri- 


The T ABLE, 
Evidence. Yu 
13. Private Evidence i is 5 "Dads or 

other Matters of an inferior Nature, Page 79 
14. Written private Evidence not under deal 
is to be conſidered at Common Law, and 
on the Statute of Fruudss. 80 
15. Under Evidence, not under Seal, at Com- 
mon Law Notes are to be conlidered, 1 112, 


N 
10 Meer Hearſay i js no direct Evidence, 192 


17. But may corroborate the Fee of a 
- Witneſs, e aße 
18. How to weigh Evidence, T2601) 


Examination. See Commiſſion, 
1. Examination before a Magiſtrate of one 


2 not allowed in an Information for a 
Libel, 34, 142 


Examination de bene eſſe. See Depoſt- 
tions, under Court of Chancery. 


Examinations befoze a Cozoner. 
1. On Oath that a Witneſs is dead, or una- 


ble to travel, or detained by means of the 
Priſoner, or cannot be found, his Exami- 
nation before the Coroner is good Evi- 


dence, but the Coroner muſt. ſwear the 
Examinations .are. the ſame which were ta- 
ken before him on Oath, 140, 141 


Examinations in perpetuam, &c. See 
 Depuſitions, under Court of gory, 3. 


Exchange. 
The Nature and Method of it, 1135 114 


Excommunication. See Witneſs, 2, 43. 
Execu- 
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| Execution. OE. Executor, 1, 2, 

=}! 

1. You may take out Execution on a Judg- 
ment in Paper ſigned by the Maſter, but 
you cannot give a Copy of it in Evidence 
till it is brought i in Parchment, Page 22 


Executo2 and Avminſftratoz, See Book, 


Profert, under Deeds, 15. Corn, 4, 6, 10, 
11. Non eft falt. under Iſſue, 24. Non af, 
. Infra, Sc. under I ue, 5. Wiineſs, 7,15, 16. 
1. In Plene admini ravit, Execution execu- 


ted cannot be given in Evidence without 


the Judgment, 39 
2. In Debt againſt the Executor he leads the 
Teſtator was taken in Execution on Cap. 
1 ſatisf. and found that he was taken on 
an Alias capias, this maintains the Plea; 
but not if they had found he was taken on 
a Capias pro fine, or a Capias utlagatum, 
39, 40 

3. If Letters of Adminiſtration be e in 


Evidence, you may ſhew they were revo- 

„ 75 
| Eremplification. 

1. . Why i it is of greater Credit than any ſworn 

Copy. 14 

2. Exem lifications are two-fold, under the 

| Broad Lal, or under the Seal of the Court, 


14. 15 


—_ Exempliications of Depoſitions in Equity 


ſhall be delivered to the Jury, if the Party 
be dead; but if they comprehend the Te- 
3 of ſome that are living, they ſhall 
not be {apes in Evidence, | 21 
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Fatoꝛ. See Acceptance, under Bills of 
| Exchange. 


| Talstr. See Not guilty,-in criminal 


Matters, under ſſue. 


father and Child. See Treaſon. Wills, 3. 


Probate, under Will, 2. 


F elony. See Not guilty in viminat dns, 
under ue. Principal, &c. Witneſs, 61. 


1. Time, Place, and the Inſtrument where- 
with the Felony was OY are im- 
' material Circumſtances, - | ng 12 


F coffment... 


Livery. See Deeds cancelled, J 5 Hi 6. 


Profert, under Deeds, 4. 7. itle, &c. under 
Not guilty in Ejeftment, under Wee, 8, 9, 
10. Witneſs, g. : 
1. Livery what, and why a Deed | is not ne- 
 ceſſary to it, , 62 


2. A Man may plead a Feoffinent ao Deniſe 


without ſaying per Indent. and yet give 
the Indenture in Evidence. 88 
3: But if a Man pleads a+ Feoffment, per 
Fiat, Quere, if he can give a Parol Feoff- 
ment in Evidence 85 
4 Livery is an Eſtoppel in Pais, 8 
5. If the Defendant pleads the Livery and 
” Seifin of the Plaintiff, he cannot reply the 
. Livery was conditional without ſhewing a 
Deed; but the Jury ate not eſtopped from 
fading ſuch a conditional Feoffmerit, 86,87 


6. If a Deed of Feoffment be proved, and 


Poſſeſſion has you with it, Livery ſhall-be 
| preſumed, 


The TABLE. 
preſumed, but if not, the Livery muſt be 
proved ; but if the Jury find the Deed and 
Poſſeſſion going with it, yet the Judges 

in ſuch finding cannot adjudge it a good 

Quan veyance, Page 103, 104 
7. A Deed of Feoffment may de ”_ in 

Evidence as a Releaſe, 205 


Fine, See Entry, under Not guilty in Eje&- 


| mens, under Ius. Void 2. 


. Why the Chi of a Fine is Evi- 
dence to all Pertons of ſuch a Fine, but 
not of che Prockmations, but they muſt 

be examined from the Noll, 224, 26 
2. A. levies a Fine of the Manor of Dale, 
and has two 9 called Dale, Circum- 
ſtanees may be given in Evidence to prove 
Manor he intended, 39% 287 


Foygery. See Witneſt, 13 


Fraud, Covin, &c. See Deeds, th. Title 
&c. under Nut guiliy ay under 


9. 9s. 10. 
Nh . las n Badges of 
2 — 1 tha the Party were then in 
Debt or in Treaty tor a Sala of the Lands; 
"0 


3 
Giſt. der under Allo. 


1. What Things le hn Grant, 3 
muſt paſs under the Hand and Seal of the 


Party, or by „ 88 
Guardian. 


De NA LA. 

Guardian, Soe Profert, under Deeds, 6. O 

_ the Legfe under, Net E in Ejedtment, un- 
e 8. 55 © * 5 


peter. See Er I 5, 16. tine 


peir. See Corn, 10. OY Sc. under Net 
guiliy in Zjedtment, under Iſſue, 10. 
unden. dee 1 20. 


NT ned of his 2 bas (Þ 


1 

See Fine, 3. Anſer, . 
g under Conre of . 4 
N Lunatick. See ange 46. 
See Nene, 44. 

m gemonment. See Not cuily in treſpaſs 


Me 12-. Not guilty in 


Matters, under We. ee 
Impꝛopzlatian. See Puidence; b. 
Incloſures, See Not guilty 3 in 7 reſpaſe, un- 
1 der Ius. . 
| vixment. See Appeal Nor guilty in cri 
* under re. Trial, * Ver- 


88 ns « falſe Nan 

the Regiſtry Book, | 12 
Indoxſement. 80 under Bills of Ex⸗ 
Inducement. See vader Action. 
Infant. See Anſwer, under Cont of Chan- 
"ay, 2. Non.eft fact. under ue, 10. New 


| affimpft, under Iſſue, 3. Law Wager, 1. 
bid, 3. * n 
* * 


e TAS Lai 


1. An U Sertade an Action on the Caſe; 


Page 186, 187 


Jnfidel.- See Wie, 2, 43. 
Infozmation, ſon _ 6. Witneſs, 12, 


Inn · kexper . - See. Net guily i in « Treſpaſs a un- | 


er Iſue, 15˙ 


Inrolinent. See Deeds, 13. Dead .. 
led, 18. Profert, under'Deeds, mw. 


I. Where a Deed is inrolled the Indorſment 
of that Inrollment is Evidence {ror rh 
further Proof of the Deed," © 4, 25 


2. But if the Deed inrolled be loſt, —1 the 
Clerk of the Aſſize makes ont a Copy of 
the Inrollment only, this is no Evidence 
without. proving. it examined, 3 


Intpeximug. See Deeds, 13. 


fert, under Deeds, * 5 


Intul ltion. 
The Nature of - -Intuitive Knowledge, 23.3 
| Jointenants and Tenants in Common. 


See Corn, 5, 6. Not guilty in Ejetfment, 


under Tue, 3. . Not guily in Treſpaſs, 


þ ghee 5 ö. 
Iüuvle. 


Ae  Geieval —_ 
1. An Informal Iſſue is aided by the Statute 


*. * 


of Jeofails, > ar 


2. On a ſpecial Iſſue no bach can run into 
any Point that is out of the Iſſue, but on 


the General . whatever tends to wy 


* 
rern 


Intendment. See Averment. . Bond. Pre 


Cc. ov 


OO 
" Sn De E090 0 


WE - 
— 


4. In Debt againſt two, if it is proved the 


The TNA 


me. | | | * 
the Plaintiff's Cauſe of Complaint may be 


given in Evidence, Page 233, 234 


| Non eſt faftum, 
1. You may give in Evidence on Non eſt 
fatium, that the Obligation was delivered 


to their Uſe, and they diſagreed, or to a 


Feme Covert, and the Huſband diſagreed, 

88 5 „ 162 

2. Or that the Obligation was delivered to 
another to be kept till certain Conditions 

were performed, and that he delivered the 
Bond P the Obligee before they were per- 

formed, 1 +, $O2 

If the Witneſſes prove Delivery at another 
Place, Quære, if that warrants the Iflue, 


162 


3. 


Debt of one, and not of the other, the 


Iflue is maintained, 162, 163 
z. You may give Not lettered in Evidence 
on the Iſſue, 163 


6. Whether Riens paſſa par le fait may be 
16 


given in Evidence, 


103 
7. The Plaintiff declares on an Obligation to 


Kalpb, Obligation to Randolph is no Evi- 
dence on this Iſſue; ſo Edmond and Ed- 
—_.. | 163, 164 

$. Evidence that he was blind, and the Deed 


miſread to him, will juſtify this Iſſue, 164 


9. A Stranger cannot plead a general or a 
575 Non eft faftum, but Riens paſſa par 
fait, Wu 164 

10. Infancy cannot be given in Evidence, but 
muſt be pleaded, but Coverture may, 165 


Y 11. Du- 


TABLE 


The 
Iſſue, 
I, Dureſs cannot be given in- Evidence, 
Page 163, 166 

12. If a Deed is only voidable, you muſt con- 
_ clude. to the Court with Judgment, Si 
0, Cc. | 166 
. the Queſtion" relates only to the 
ene ſealing and delivering of A Deed 
by the Defendant, he vlexds Non eſt faftum 


generally, 1 
14. But anciently where the Deed was figned, 


ſealed and delivered, yet was originally 


void by Matters debors, as Coverture, c. 
or became void after by Raxure, · Ic. the 
Defendant muſt have xr the Matter 
ſpecially, and agel Nn non eft factum 

pleaded, you may give the ſpe- 


cial Matter in Evidence, 167 


15. If a Man pleads deli cd's ab Ke 
and canes of ecially, Nut non oft far- 
tum, the — Was is to put it to the 
Jury, but he may put it te Court by 

nan Hoc parat eft verificare, 16y, 168 
15. So a Deed acknowledged in Court, a 

Man cannot plead Nen eff factum, but may 

plead Rien paſſa par le fait, 164 
17. If you plead Breaking the Seal, or Ra. 
Zing, or any Addition after Delivery, you 
may conclude. Mint, Sc. though the better 
Way is to conclude to the Court with 
Judgment Si io, 168 
18. I. a Man pleads that the Obligation was 
made to another, and not to the Plaintiff, 
this is ill, and amounts to the General 
Iſſue, 168 
19. If 


W c 2 ä 


The TABLE, 


Iſſue, 2% 
19. If a Man pleads that Fa#. prædith was 
made without Date, and that the Plaintiff 
added à Date, and int non eſt factum, 
this is ill and repugnant, Page 168 


20. If a Man confeſſes the Obligation, and 


pleads an Acquittance, he cannot conelude 
N now eſt factum, dut Judgment Si acbio, 
168, 169 


21. A Man declares on an Obligation made 


to himſelf, and on Non eff fact. the Jury 
find an Obligation made to another of the 
ſame Name, or to the Plaintiff and ano- 
ther, and that he brought the Action as 
Survivor, this warrants the Iſſue; but the 
Defendant ought to have pleaded, or de- 
manded Oyer, and demurred, 169 


22. Action againſt V. S. the Jury find a ſpe- 


cial Verdift that V. F. —. into an 
Obligation to the Plaintiff by Name of 
T. S. this is found for the Defendant, 169, 
0 

23. If che Defendant pleads Non eſt „ad, 
and demurs to the Obligation, the De- 
murrer is void, | 170 


24. Debt on a Bond againſt the Executors of 


P. B. the Defendant pleads Non ef faftum 
— firm, good after Verdict, 170 


25. If two are jointly bound, and one is 


ſued, he muſt plead this in Abate ment, 
and cannot give it in Evidence on the 
General Iſſue; otherwiſe in Aſſumpſit, and 
the Reaſon of the Difference, 171, 172 
26. In Debt on an Obligation, the Defen- 
dant pleads there was a Schedule annexed, 
which is diſannexed, and [/int non eft fac- 
1 2 | tum, 


ons 


The TAB L. E. 


Aue. | = 
tum, this is had; but be ſhould ys con- 


cluded to the Court with Judgment, Si 
actio, Page 1 72, 173 

| Solvit ad dien. 
1. In Debt on a ſingle Bond, Payment 8 
out Acquittance is no Plee, 173 


| 2. But Payment at the Day is a good Plea to 


Debt on an Obligation with a Condition, 
„ 058 Ts 1 


3 If the Condition is to pay Money. at a 


Certain Day and Place, Payment before 
the Day and an Acquittance is no good 
Evidence, 


4. But where the Solvend. of a Bond is & 


ture, a Man may plead Payment before 
the . and that nothing is in Arrear, 
175 
5. Debt on an Obtipation, the Defend ant 
ed, that after the Day of the Writ 
_ purchaſed, he paid to the Plaintiff 60/. 
Parcel thereof, which he received, Jud. de 
_ breve, and on ſpecial Demurrer adjudged 
for the Plaintiff, 175, 1 176 


£ In Debt on an Obligation ef 164. it is a 


good Plea, that H. was jointly bound with 


s the Defendant, to whom the Plaintiff 


made an Acquittance, dated before the 


: Bond, but delivered after, in which he 


acknowledged the Payment of 205. in 
fall Satisfaction of the ten Pounds, 176 


7. Debt on a Bond by a Biſhop, Defendant 


pleads Payment to 5. S. Bailif 70 Plaintiff, 
and by his Command, and avers it came 
to his Uſe. Quere, if this Averment 


make the Plea double, - 177 
| 8. In 


I, 


The TABLE. 

8. a Debt on a Bond of 2001. conditioned - 

to pay 100 J. the Defendant pleads Pay- 

ment of the aforeſaid Sum of 1001. at the 

Day; the Plaintiff replies, Quod non ſobvit 

| predif?. 1051. this is bad, becauſe the 

Plaintiff and Defendant do not. join in a 
Point, - -* "Page 198 

9. But if the Plea was Payment of 50 l. on 

| the 14th of June, and the Plaintiff replies, 

| that he did not pay it on the ſaid 14th of 
Auguſt ſupradict. and Verdict found that he 

did not pay it the 14th of June, is no Er- 
ror, | „ LT90 
10. On this Plea, the Payment muft be 

proved on the very Day the Money is 
Payable by the Bond; but this is aided by. 

the Statute for Amendment of the bw, 


; I. 
Non Mampf t infra ſex annos. 4 
This Iſſue is founded on the 2 1 Jac. 1. c. 16. 

7 — lies in all Actions on the Caſe, 179, &c. 

2. Does not extend to an Aſſumpfit between 

Merchant and Merchant, 180 
3. This Iſſue is pleaded by Way of Negation 
co the Declaration, or by Way of Bar, 180 

4 The Confeſſion of the Defendant within 

the Time is Evidence of a new Promiſe, 


— , ˙ c / cc 


if found by a ſpecial Verdict, 181 

5. Declaration in Aſumꝑfit, by che Executor, 

he and the Aſumꝑfit is laid to the Teſtator 
mn eight Years before, and the Promiſe re- 
76 newed to the Executor within ſix Tears, 


and allowed to maintain the Iſſue, 181 
ff, 6. Indebitatus aſſump? againſt four; they plead 


me Non aſſumpſer infra, Ec. the Evidence : 
ent that they all aſſumed out of the Compaſs 
a os T2 of 


The TABLE, 


err e 


within, and the Verdict found that one did 
aſſume, and diſallowed. Quare, Whether 
he ought not to ſue one only? Page 182 


Non afſumpfit. See — &c. I, 2, 3.4 


Infant non ft faltum. (under Iſſue) 25 Not 


guilty in Treſpaſs, (under Iſue) — 


The Nature of the Iſſue. 


I. - Upon « an Aſſumpfit Covenant, under Hand 
Seal, to pay, is no Evidence, nor any 
or Matter of Record, or any 


| — for Rent, becauſe there is an 
Action of Debt or Covenant founded by 


them, which was never barred by Law 
Wager, 82, 183 
2: Upon Nen 4 mpfit, Infaney may be 


1 in Evidence, in Diſcharge of the 
romiſe, 186 


3. A Promiſe to reſtore an Horſe hired for 


a Journey; that he died in the Journey, 
. without the Rider's Default, is a good 


Excuſe; but Quere, Whether it ought to 


be pleaded, or may be given in Evidence, 


Ad: 197 
4 In an Aſumpſit, the Plaintiff declares that 
the Defender in Conſideration of Marri- 
age, aſſumed to do ſuch a Thing; on Non 
Aſſumpſit the — roves a Promiſe 
to do three Thing which two were 
med, and the third left undone; the 


1 1197, 168 | 


5. On 


TC 


22 
L 
4 


Iſſue. 
5. On an Indebitatus, the Defendant gives in 
Evidence, that another was Partner with 
the Plaintiff at the Delivery of the Wares; 
the Plaintiff muſt be non - ſuited, Page 
6. A ſpecial A. ir for H Evidence 
pecial Aſumpft :for Hops; Evidence 

that the Defendant aſſumed =. ſo much 
for N if delivered well packed, 
dried and bagged, is good, be- 

— = ought to be ſo, _— con- 
tracted for or not, 190 
7. On an Afumpfit for twenty Pounds, a 
Promiſe that if two would ſurrender their 
Right, he would pay them twenty Pounds 
a-piece, and that they did, is good Evi- 

| dence, 190, 191 
8. Aſumpfit for fifreen Quarters of Malt; 
Evidence of fourteen. .or fifteen, 'is not 
good, 191 
9. Action on a Promiſe, that [Defendant 
would not fue the Plaintiff, 'Eidence that 
he would forbear to ſue him, good, 191 
10. Indebitatus effi on a Contract, in 
which the Plaintiff ſold ſxty Combs of 

- Rye to the Defendant, at'fourteen Pouhds 
à Comb, to be delivered at or before 
Micha#has, and the Money to be paid on 
the Delivery of the Rye, "ad the Proof 
was, that fifty Combs were delivered be- 
ne pert good Evidence, 191,192 
On an Indebitatus no Evidence can be 
— — ent 19 
72. Good Evidence againſt a Father, that 
Phy ſick was - thelivered to D. at his Re- 


9 T4 1 


vantum 


- 


1. Where the Debt ariſes by Speci 


The TABLE. 
Aue. 


meruit. 


1. Delivery of . © Evidence of a | 


Sale in a Quantum meruit, 


Nil debet. 


N 187 


alty, it 
cannot be diſſolved but by Specialty; but 


where by Act in Pais, it may be diſſolved 


Y ſhewing any F act i in Pais, in Evidence, 


276 
2. This Iſſue is eo-fold, either] per Legem, 
or per Patriam, | 277 


3. Firſt, per Legem, that is, Law Wager, 


which was firſt invented by the Clergy, 


and from thence came over into civil Pro- 
ſecutions, 277 


4. Secondly, per Patriam, 8 278 


5. If a Man makes a Leaſe for Years, Nil 


debet is the General Iſſue; but in Debt on 


an Obligation Non eft faclum, 227579 
6. Eviction, Expulſion, and any Suſpenſion 
of Rent, is good Evidence, 282 


7. If a Demiſe be pleaded, a Leaſe upon 
Condition is — Evidence to maintain 
| N — ſeifie de la T, he is 
8. Ne ei erre may be given 
— Have unleſs the Leſſor waives the 
Poſſeſtion, © h 1 883 
9. In Debt for the Arrears of an Account, 
the Defendant may give in Evidence — 


was no ſuch Account, 


10. Payment may be given in Evidence, but 


a Releaſe muſt be pleaded, 286 

11. Qzære, whether a Defendant muſt plead, 
pr - in n that his Leſſor was 
bound 


> 


9 


* Wn . 


A Þ = 


oy 


. 2 
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3. 


The : T A B L E. 
Iſſue. 
bound by Covenant to repair, and that he 
expended the Rent in neceſſary Repara- 
tions, Page 285 
12. In an Action of Eſcape, and Nil debet 
pleaded, freſ Purſuit may be given in 


Evidence, 286 
13. In Debt for not ſetting out Tithes, Nit 
debet is the General Iſſue, 289 

Nat guilty. 


Of General Iſſues that ariſe on Actions that 
ſuppoſe ſome Miſdeeds, the moſt general 
is Not guilty, which runs through a great 
many ſorts of Actions; firſt in civil, ſe- 
condly in criminal Matters, 209 


Nat guilty in Zjectment. See Not guilty in 
Treſpaſs (under Iſue) 4. 

1. And firſt of the Leſſors; ſecondly of the 

Leſſees; thirdly of the Entry, 209 


Firſt of the Leſſors. 


2. In this Iſſue they are to be the ſame in the 
Allegation and Evidence, 20 


9 
3. If a Man declare of a Joint Leaſe, the 


Leaſe of two Tenants in Common does 
not ſupport the Declaration, 210 
4 If a Man declares of a Joint Leaſe by Ba- 
ron and Feme, Evidence of a Joint Leaſe 
made and delivered by them on the Land 
is good, but not delivered by Warrant of 
ey, 1:5/ ein, . 

5 If there be ſeveral Coheirs, they muſt 
_ ſeveral Leaſes to try their Title, 212 


Scents, 


The T AB L E. 


_ Secondly of "0 Leaſes. 

1. The Leaſe proved muſt agree with the 
| Leaſe alledged in the Commencement, in 
.the Land, — Number of Acres, Page 212 

2. If a Man declare of a parol Leaſe, and 


give in Evidence a Leaſe by Indenture, 


this will nat maintain the Declaration, 220 
3. Declaration in Ejectment of Michaeimas 
Term, and the = declared on bears 
Date after the Term, if it appears by Evi- 
dence that the Bill was after the Day 
of the ſu Leaſe, it is ſufficient, 220 


4. In Ejectment a Man declares on a Leaſe 


for 100 Acres of Land, and gives in Evi- 
dence an Ejectment out of 40 Acres, this 
is good for the 40 Acres, 220, 221 
5. If a Leaſe of other Lands for another 
Number of Acres than in the Declaration, 
can be given in Evidence, 122 
6. If a Man declare of a Leaſe of fo many 
Acres of Meadow and Paſture, and give 
in Evidence a Demiſe of the Herbage and 
Paanage, this will not maintain the Iſſue, 
221 
7. But if a Man has the Inheritance in the 
Grafs, or in prima Tonſura, and lets this 
to another for Years, as a Leaſe of the 
Lands, the Leſſee may declare ara 
Leaſe, and give the Title of his 
_ Evidence, | = 
8. A Leaſe made by a Copyholder or Guar- 
. Gian is good Evidence, where the Decla- 
ration is of a Leaſe generally, 222 
9. If a Man declare for a Meſſuage and 11 
Ares wm Lagd thereunto appertaining, he 


may 
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Iſſue. 
may by Evidence prove what 11 Acres he 
| intended, Page 223, 234 


 Thirdh, Entry and Ouſter. 
1. Now by Rule of — they confeſs Entry 
N Ouſter, and inſiſt on the Title only, 
224 
2. But this Canfeſſion does not extend to ſuch 
" Quiz where it is neceſſary to prove an En- 
try to make a Title in the Leſſor of the 
Plaintiff, as for a Condition broken, ar to 
avoid a Fine; but there the Leſſor _ 
make an actual Entry, 
3. The Plaintiff makes a Title by a Le — 
1000 Tears ſealed and delivered at London, 
the Court preſumed an Entry, unleſs the 
odntrary were ſhewn, 224, 225 
4. If a Man brings an Ejectment of a Rec- 
tory, Evidence that he took the Tithes will 
not maintain the Declaration, 225 
5. If a Man make a Leaſe to begin a Die 
datus, he cannot prove his Entry at the 


Day the Leaſe was made, 225 
korb. The Title i in 4. Leſſor of. ube Plain- 
tiff. 


1. If a Leſſee aſſign or malte elt to an- 
other, the ſecond Leſſee muſt prove the 
Poſſeon of the it, 23% 231 
2. The Truſtee of a Leaſe, Leffor in Eject- 
ment, by his Declaimer in Pais will avoid 
the Plaintiff's Title, 231 
3- In Ejectment the Befendant ſhall not give 
in Evidence a former Mortgage or Con- 
tract made by himſelf, -1 "ml 8 

. 1-46 


The TABLE. 
Jlſue, | 
4 A Parſon in Ejectment muſt prove Ad- 
miſſion, Inſtitution and Induction, his Sub- 
ſcribing the Articles, and Declaring a full 
and free Aſſent and Conſent to the Book 
of Common Prayer, Page 231 


5. But after 10 or 20 Years Poſſeſſion the 
Clergy ſhall not be put to the Proof of 


theſe 8 Subſcriptions, for the long Poſſeſſion 


is a Preſumption, unleſs the A is 
proved, 232 
6. But if the Parſon ſhews Ad Hiſlon, Infti- 
tution and Induction, he need not. ſhew any 
Right in his Patron on the Ejectment, 232 
7. The Oath of the Party in — that 
the Eſtate is free from all Incumbrances, 
is a Preſumption that the Settlement made 
before any lach Purchaſe or Mo is 
| fraudulent but then there muſt be a raud 
preſumed in the Party, fo it muſt be left 
to the Jury, whether they will preſume a 
Fraud or:Perjury, _ 232, 2 3 
. If on Not guilty pleaded the Leſſor of 
Plaintiff ſhew a F eoffment, the Defendant 
may give Covin in Evidence, but not on 
Mient feoffa pas, © 
9. But if a Feoffee by Covin clas that the 
was ſeiſed at the time of the Jodgment by 
virtue of a Feoffment, and the Creditor 
that he was not ſeiſed, on this Iſſue the 
. Covin may be = in Evidence, 234 
10. If the Heir pleads Riens per deſcent, and 


gives a F — in Evidence, the Plain- 
tiff may give Covin in Evidence, 234, 235 


11. If 


5; Si 


10 
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Jſue. 
11. If Copies of Court Rolls be thewn to 


prove a cuſtomary Eſtate, the En gent Þ 
4 5 of ſuch Eſtate goal be proved, age 235 


| Not guilty in Treſpaſs. 

1. What Evidence may or — not be given 
ab the Part of the Plaintiff, 236 
2. Secondly, on the Part of the Defendant, 
236 

3. If the Plaintiff aſſign the Treſpaſs ict 
Acre thus butted and bounded, Evidence 
of Treſpaſs in half that Acre is ſufficient, 
| 236 
N If one Tenant in Common bring Treſpaſs 
without the other, the Defendant muſt 
plead this in Abatement, and cannot take 
Advantage of it on the General Iſſue; 
- otherwiſe in Ejectment, 237 
5. But if one LES the Action againſt, the 
other, he may take Advantage of this on 
the General Iſſue, „ 
6. In Treſpaſs for taking down a Pew, that 
the Pew was fixed to a Pillar of the Church 
with a Nail, is good Evidence, but not 
that it was fixed with a Chain, 238 
7. The Defendant cannot give a Licence, or 
Defect of Incloſures, i in Evidence, 252, 253 
8. That he came into the Plaintiff's Ground 
to glean may be prada. but not given in 
Evidence, 253 
9. The Defendant may plead that he came 
Ry the Plaintiff 's Cloſe to take his own 
Horſe, but cannot give it in Evidence, 253 
10. A Right to a Way may be pleaded, but 


not given in Evidence, 254 
| 11. In 


. I 
| 1 for the Meſne Profits after 1 
Recovery in Ejectment, the Defendant 


cannot inſiſt on any Title that was over- 

ruled on the Ejectment, Page 2 5 
12. In an Action for falſe Impriſonment, 
Defendant may give in Evidence, that he 

took the Plaintiff by Virtue of a Warrant 
from a Juſtice of Peace, by the 7 Jac. 1. 


13. The Defendant may - juſtify; by Reaſon 


of a Preſcription, but Cannot give it in 


"— - "257 
4. The Defendant may aive in Evidence, 
"Das the Right of the Freehold: was in A. 
and that he entered by his Command, 2 55 
x5. In an Action againſt an Inn-keeper, he 
= 
may give in Evidence, that he told the 
Plaintiff his Houſe 3 full, and that he 


could not lodge him and That, notwich- 
af went 


ending, the Plain in and lodged, 


16. If che Recoverer Ude Treſpaſs, weng 


the Judgment be reverſed by Writ of Er- 
ror, he may | 
and maintain his Declaration, 239 
17. In Treſpaſs, Evidence of Agiſtment of 

Beaſt taken into the Land of the Defen- 

dant, will maintain the Declaration, 239 
18. In Treſpaſs, Qu. Clauſ. c. et alia Enormia 


ei intulit, any Matter that ariſes ex furpi 


3 may be given in Evidence, as any 
Injury done to the Plaintiff's Daughter, 240 
19. If a Man declare of Treſpaſs, in a certain 
Cloſe abuttan. ſup. 720d. n in tenura, 


7.8. 


give this Matter in Evidence, 
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J S. he muſt prove the Mills formerly in 

the Tenure of J. . Page 240 
20. In Treſpaſs for digging a Hole in the: 
Way, whereby his Horſe fell in, Cc. the 
Plaintiff muſt prove the Way, and that 

the Defendant dug the Hole, 241 
21. If upon Evidence it falls out, the Tref. 
was done before the Action brought, 
| it ſuffices, 241 
| 22. If a Man be proved dead, when it is 
: declared he . Proof of a Promiſe, 
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at another Day, is good; but in Treſpaſs, 
Proof of his Death on the Pay diſcharges 9 
| the Action, 241, 242 | 5 | 


2g In an —— on — Cuſtom for ſafe Car- | 4 
— Evidenoe ivery, and Charge | 
them ſafe is good, without ſhewing 
—— —4 and if no Price be ſet, it ſnall be 
intended for the common Price; but if a 
ſpecial Agreement be ſet out, chat muſt 
| *. proved the common Rate, 2242 
. 4- The Defendant may prevail on Not 
"ply in Treſpaſs, by making Title to «. i 


25. Q. by making Title to the Profits, 
: | a . * 243 


Net guilty in Trover. 

I. tp this Iſſue, two Things ought to be 
proved, the Property and Converſion, 259 
2. Ih Trover againſt Huſband and Wife, the 

Proving the Goods in the Poſſeſſion of the 
Wife is ſufficient, 259, 260 
3. If Goods be delivered by the Owner to 
A. to keep; and he converts them to his 
4 4 Tn 


; 
8 
ö 
| 
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The TABLE 


own Uſe, this is ſufficient Evidence of 4 
Trover, Page 260 


4. Or pawned, and the Owner tenders the 


Money, and the Bailee refuſes to deliver 
them, this is Evidence of a Trover, 260 
5. A Requeſt and Denial is Evidence of a 
Converſion, 260, 261 
6. If Trover be for bare Money; a Requeſt 
and Denial is ſo ſtrong a Preſumption of 
Converſion, that nothing can be proved to 
the contrary; but if it be for Money in a 
Bag, it is not concluſive Evidence, 262 
7. Where the Defendant has a general Pro- 
perty, he may give it in Evidence on the 
General Iſſue, 8 263 


8. If the Nature of the Things be altered, 


this is good Evidence of a Converſion, 


but not of a Writ of Detinue, 264 
9. The Abuſe of a Horſe lent is no Evidence 


in Trover; but if a Man lends his Horſe 


to go to York, and he goes to Carliſie, this 
Evidence will maintain Trover, 265 
10. If an unjuſt Taking of Goods be pro- 


ved, this is good Proof of a Converſion, 


though there be no Proof of a Demand 


and Refuſal, | 266 
11. In Trover the Plaintiff muſt prove Pro- 
perty, but not in Treſpaſs, 268 


Not guilty in criminal Matters. 
1. If the Indictment be of Felony at one 
Day, and the Evidence of Felony at ano- 
ther, yet the Jury may find generally a- 
gainſt the Priſoner ; but if they give a ge- 
neral Verdict, the Party may falſify, 268 
2. 
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The TABLE. 
Iſſue. 

2. If the Indictment lay the Felony at one 
Place, and the Evidence the Fact done at 
another, in the ſame County, this will 
maintain the Indictment, Page 269 

3. On an Indictment of Murder Self- defence 
ſnould be given in Evidence, and not 


pleaded, becauſe nothing can juſtify a pri- 


vate Man's killing another, 1-490 
4. It a Man be indicted of poiſoning, E vi- 
267 la of ſtabbing does not maintain the 
Indictment, 270 
5. Indictment that A. gave the miortal Blow, 
and that B. and C. and D. were preſent and 
abetting, the Evidence that B. gave the 
mortal Blow, and that C. and D. were pre- 


ſent abetting, maintains the Indictment, 271 


6. But if two are indicted as Principals, and 


the Evidence proves one Acceſlary, he 


muſt be diſcharged, "278 
7. If a Woman were indicted for killing be 
Baſtard, formerly the Evidence ought to 
have been, that ſhe actually killed it; but 
now by the 21 Fac. 1. c. 21. the very 
Endeavouring to conceal the Death is Evi- 
dence of Murder, unleſs ſhe contradict it 
by another Proof, and prove at leaſt by 
one Witneſs, that the Child was ſtill- born, 
27 I, 272 

8. If a Man be indicted on the 1 Fac. 1. c. 8. 
and the Evidence is, that the Deceaſed 


ſtruck firſt, this will maintain an Indict- 


ment for Manſlaughter, 272 


9. Indictment for Murder, if it be proved 


the Words aroſe on a Provocation, the 
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Jury may find him Guilty of Manflaugh- 

ter, hs | Page 272 

10. Indictment for Murder ex malitia, and 
the Evidence is of killing without Provo- 
cation or an Offence, or that the Party was 
committing an unlawful Act, this is Proof 
of Murder, for in this Cafe the Law im- 
plies the Circumſtance of Malice, 273 


| Nullum fecit Vaſtum. 

1. The Defendant cannot give in Evidence 
that the Houſes were repaired, and the 
Waſte ſet right before the Action brought, 
or Licence to cut down Trees, 273, 274 
2. But the Defendant may give in Evidence, 
that the Houſe was ruinous at the Time of 
the Leafe made, that it fell by the Wind, 
or by Tempeſt or, was burnt by Accident, 

| 5 . 

3. If the Defendant cut Timber, and 65 
out in Repairs, he muſt plead this, and 

. cannot give it in Evidence, 2743 275 


Null tiel Tort nul Diſſeifen. 

1. A Man cannot give a Releaſe after the 
Difſeiſm in Evidence, but muſt plead it, 
but he may give a Releaſe before the Di/- 

ſeihin in Evidence, 275, 276 


Proof of the Iſſue on whom. 

1. Where the General Iſſue is in the Nega- 
tive, the Plaintiff muſt begin with his 
Proofs, becauſe the - Defendant cannot 
prove the Negative, 147, 148 

2. But where the Law ſuppoſes the Matter 
contained in the Iſſue, there the 2 — 

| arty 


The TABLE. 
Party muſt be put to the Proof, though it 
be a Negative; as in the Iſſue, Ne ungues. 


accouple, Page 148 
3. In a Writ of Right; the Evidence muft be 
given from the Tenant, 149 


Judges. See Jury, 3 
Judgment. See Averment. Executer, 1. 
Execution. Copy, 9. Payment, 3. Verdif, 
17. Witneſs, 14. Writ, 2. 


Jur v. See Exemplification, 3. # coffment, 5; 
Deeds, 11. Executor, 2. Non eſt fad. 
Re ue, 21, 22. King. Seal. | 
1. The Jury are the only Judges of the Fact, 
and are to make the Deductions and Con- 
cluſions from the Evidence, 185 
2. But the Court cannot make any Deductions 
and Concluſions as to the Truth of the 
Fact, unleſs they flow neceſſarily and de- 
monſtratively from the Evidence the Jury 
have ſtated, 188, 186 


Juſtice of the Peace. See Not guilty in 
Treſpaſs, under Iſſue, 12. Oath. Warrant. 


n r * * . ws 


g Juſtiſication. See No: guilty in criminal 
- Matters, under Iue, 3. "—_ under 
6 Ti aße I, vo, I. 

* King. See Corn, 15. Evidence, 8. Stat. 
is 12, 19. Trover, 3. Verdict, 18. 

t t. The King may withdraw a Juror, which 
8 is in Nature of the Nonſuit of the Subject, 
a 7 38 
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L. | 

Law Mager. See Nil debet, under 1ſue, 
2, 3. Non aſſumꝑſit, under Iſſue, 2. Sum- 
mon. | 135 1 

1. A Man cannot wage his Law againſt an 
Infant, , 


2. Or where he is charged as Receiver, Mo- 


ney being paid to him to pay the Plaintiff, 
= net 
3- On Debt for Rent on a Leaſe for Yeald 
the Defendant cannot wage his Law, 278 
4. Nor in an Action of Deceit or Treſpaſs, 
nor if Defendant be attainted, or outlawed 
in an Action that charged him with Deceit 


or Injury, 2478, 279 
g. Law Wager lies on a Debt by ſimple Con- 
tract, but not on an Aſſump/it, 182 


.  - Leaſe, See Not guilty, in Ejefiment. Nil de- 
bet, under Iſſue. Law Wager, 3. Date, 4. 
Feoffment, 2. Rent. Void, 4. 
1. A Demiſe may be without Deed, 86 
2. Where a Leaſe is made from the Date, or 
from thenceforth, the Intereſt paſſes im- 
mediately, otherwiſe from the Day of the 
Date, 413 
3. A Leaſe of one Commencement cannot 
be proved by a Leaſe of another; but 
where a Man alledges a Leaſe to anſwer 
to ſome ſpecial Purpoſe, and the Jury find 
a Leaſe of another Commencement, yet if 
the Leaſe be ſufficient to anſwer that Pur- 
pole, he ſhall prevail, 218, 219 
4. If I make a Leaſe and quit Poſſeſſion, 
though the Leſſee never enters, I may 
| D charge 


5 


Thee TABLE. 
charge him in Debt for Rent; fo if he 


enters and aſſigns to another; but I can 
never charge him with Waſte done after 


the Aſſignment, 1 Page 281 
5. See the Law as to giving Notice of Warn- 
ing, 284, 285 


Letters Patent, See Profert, under Deeds. 


Witneſs, 10. 


Libel, See Examination. 
Licence. See Nul fecit vaſtum, under I ue, 


1. Evidence, 8. Not guilty in Treſpaſs, 


under Iſſue, 7. 
Livery, See under F coffment, 
Lunatick. See under Tdeot, 
London, See Witneſs, 23. 


M. 


Mano. See Fine.  Ejefiment, 3. Evi- 


dence, 10. 
1. Whether a Manor be Antient Demeſne or 
not, is to be tried by Domeſday Book, 
from the Inſpection of the Court, 78 


Marriage. See Aion on the Caſe. Non af- 
ſumpfit, * Iſſue, 5. Indiftment. Verdict, 
8. Witneſs, 34. 


Maſter and Servant. See Acceptance, 
under Btlls of Exchange. 
Merchant. See Non aſſumpfit infra, &c. 
under Iſue, 12. Bills of Exchange, 2. Cre- 
dit. Exchange. Notes, 2. 
oney. See Not guilty in Trover, under 
Money. Se fe 2 
Moztgage. See Witneſs, 16. 
23 Murder, 


The TAB L E. 
| Murder, Panllaughter, See Not pvilty 
in criminal Matters, 3, 47 57 7» By gy 10. 
under ue. | 
N. 

Ses e. 
| Nonſuit. See King. 
Notaty. See Proteſt, under Bills of Ex- 


change, 1 
Notes. | 
5 Compatiſon of Hands is ſufficient Evi- 
dence of Notes, *** 1 
2. Notes are either Merchants, or that pa f 
between Party and Party, 4 
Notice, See Leaſe, LY | 
O. 


Oath. See Perj Jury, 3. 


1. An Oath of Debt before a Juſtice of Peace 


is good Conſideration for a Promiſe to pay, 
but it is not ſuch an Oath as the Law will 
puniſh for Perjury, Ee 


Outlawpy. See Corn, 15. Witneſs, 45. 
Dyer. See Bond, 3. Non of fag. under {+ 


fue, 21. 


P. 
Papit. See Witneſs, 43. 
Pardon, See Witneſs, 39, 40, 41, 
| Parich. See Vi meſs, 21. 


Parſon, See Not guilty in Zjeliment, der 
ue. The Title, &c. under Jſue, 4, 5, 6 


1 See Non aſſumꝑſit, under Ile, 6. 
Parties. See Profert, under Deeds, 2. 
4 ' Payment, 


The TABLE 
Payment. See Solvit ad diem & Nil debet, 
under I ue, 1 0. Law Wager, 2. Preſunp- 

tion, 7. 
1. Where I am bound to pay a Sum of Mo- 
ney to two, Payment to either is ſufficient, 
| Page 174 
2. When a Payment to a Scrivener is good, 
174, 175 
3. Where a Man gets Judgment, Payment 
to his Attorney is good, 175 
4- Condition to pay to the Obligee, and the 
Pariſhioners of D. Payment to the Obligee 
and two of the Pariſhioners is good, 174 
5. Payment to the Deputy good, ' 374 
5. The Debtor is to appoint the Manner of 
Payment, | 177, 178 


Pawn, See Net guilty in Trover, under J. 
1 


Penalty, See Statute, 4. 


| Perjury v. See Oath. Anſwer, 4, 5, 6. "2 
poſitions in what Caſe, &c. under Court of 
Chancery, 11. Trial, 6. Wiineſs, 13, 29, 
* 

1. A Wirneſs in Chancery may be proſecuted 
for Perjury, either at Common Law or the 


Statute, 66, 67 
2. But in the Eccleſiaſtical or County Court 
at Common Law only, 67 


3. Perjury may be puniſhed at Common Law 
in any Court that has Authority; but an 
Oath coram non Judice is conſidered as - 

, 7 

Pew, See Nat guilty 2 Treſpaſs, under V- 


ſue, 6 ö. 
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Pilloz. See Wimeſs, 36. 


Pla ce. See Felony. Not guilty in criming: 
Matters, under Jſue, 2. 


Plea. See Iſſue. Profert, under Deeds, 1 


7, 12, 13. Feoffment, 2, 3, 5. Averment. 
Executor, 1,2. Records, 4. Statute, 4, 5, 
6, 7. 8, 9, 10. Aſſault, under Treſpaſs, 2. 
1. Why the Law will not allow double Pleas, 
Page 170 

2. Where one Action is a good Plea to bar 
another, | 266, 267 


Pope. See Evidence, 8, 9. 
Potts. 


1. What is done in or out of the Ports is 
evidenced by a Survey of the King's Port 


in the Exchequer, 78 
Poiſon, See Not guilty in criminal Matters, 
under ue, 4. 


Poſſeſſion. See the Title, &c. under Net 


guilty in Ejectment, under Tſe, I, 5. Deeds, 
7, 12, 15. Feoffment, 6. Preſumption, 3. 


Preſcription. See Evidence, 9. Grant, 1. 


Pꝛeſumption. See Baron, &c. 2, 5 4 


Entry, 1. Feoffment, 6. Deeds, 15, 16. 
Evidence, 7. See Entry, 3. The Title, "oy 
5, 7. under Not guilty in Ejeftment, under 
Iſſue. Not guilty in Tl rover, 6. under Iſue. 
Witneſs, 10. 

1. In an antient Recovery the Preſcription i is 
in favour of the Recoveror that the Tenant 


13 che PO" was ſeiſed, 2”, 


2. Te- 


The TA B L E. 
Preſumptioh, 


2. Tenant for Life, the Remainder in Fee, he 
in Remainder ſuffers a Recovery with ſin- 
gle Voucher, if the Recovery is antient, 
Surrender will be preſumed, not if modern, 

Page 27, 28 

3. If the Perian, to whom the antient Deed 
was made, has been in Poſſeſſion of the 

Lands contained in the Deed, - ſuch Poſ- 


ſeſſion ſnall be preſumed to be under the | 


antient Deed, unleſs the contrary be proved, 
6 

1 Preſumptions what, 39 159, - 
. Are two-fold, violent or probable, 160 

6. Violent Prefumption is when Circum- 
ſtances are proved that neceflarily attend 
the Fact, : 160 
7. If a Man gives a Receipt for the laſt Rent, 
the former is preſumed to be paid, eſpe- 
cially if it be in full of all Demands ; and 
if it be under Hand and Seal, the Pre- 
ſumption is ſo violent, that the Law ad- 
mits of no Proof to the contrary, 160, 161 


Puntipal and Accefſary. See Iſſue on Not 
guilly in criminal Matters, under ſue, 6. 
1. All are Principals in Treſpaſs and Trea- 
ſon, but there are Acceſſaries in Felony, 


254, 255 271 
Pulbles. See Profert, under Deeds, 2. 


obability. | 
The Nature of K * „ 


Pꝛobate. See —_— TU, 
. Die. 


The T AB I. k. 
Pꝛobibttion. See under Ulltits. 


Pꝛobilo. See Stat. 5. 


© US. 
Duantum meruit. See 5 Iſſue. 


= R. 
7 Rape. See Witneſs, "2; 
' Raſure, See Deeds cancelled, 


- Receipt, See Pzeſumption. 
Beceiver. See Law Wager, 2. 


_ Recital, See Deeds, 14. 


Recozds. See Copy, I, 2, 3, 6, 7: Profert 
under Deeds, 11. Wiineſs, 10. ; 
Page 6 


1. Records what, 
2. Are Authority beyond all * 

F 
3. Why nerekur to be lodged i in « centin 


— 4 is pleaded it muſt be 
wo on the Iſſue Nul tiel Record, and it 
muſt be brought ſub pede Sigilli, 26 

5. But where the Iſſue is upon a Fact, a 
Copy of the Record be given in Evi- 
dence to ſupport the Fatt, 26 
6. Where the Record is Inducement, and 
not the Gift of the Action, it muſt be 
given in Evidence, 27 
7 Why the Proceedings in Chancery and the 
Rolls of the Court are not Records, 48 


OY Common, Ne. 1, 2. 
Void, 2. 4 
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1. In an antient Rec you need not 
2 any Seiſin in the Tenant to the Præ- 
but muſt in a modern, Page ge 27 


2. "Tenant for Life, Remainder in Tail, if 


they join in a Recovery with ſingle 
Voucher, that will not bar the Tail, but if 
they come in as Vouchees in the double 
Voucher, he in Remainder will be barr'd, 


7 


Reftozy, See Enery, under Not guilty in E- 
jeftment, under us, 4. 


Regiſter. See Indidment. 
7. The Regiſter or a Copy good Evidence, 

6 
2. The Original of the Regiſter, 56, 77 


Relation. 


Relation being the Act of Law, ſhall do no 


Man an Injury, 220, 239 


Releaſe. Sce Nut ſiel Tort, under Iſue, 1. 
NI i under Due, 1 0. Profert, under 


" Remainder. See under Eſtate. 


| Rent. See Law Wager, 3. Preſumption, 7. 


1. If the Leſſor enter into Part the whole 
Rent is ſuſpended, and ſhall not be ap- 


portioned, "EY 

2. If a Stranger evict the Leſſee of Part, the 
Rent muſt be apportioned, 283 

3: On the Plea of Rims Arreat or Levy per 
Diſtreſs, Ne * ſeile is not good Evi- 
dence, | „ 26; 


\ Rever: 
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Reverſjon, See Verdif, 10, 11, 15. 
Revivoz, See under Bill. 


: A . 

Satiskackion. Sec Debt. 

Scire factas, See under (Urit., 
Scrivener. See Payment, 2 


Seal. See Deeds cancelled, 6, 7, 8, 9, 10. 
Non eſt fact. under Iſſue, 13, 14, 17. Ex- 
emplification, 2. Copy, 3, 4, 5- 

1. Why Things under Seal are to be deli- 
vered to, and carried off by the Jury, but 
not fworn Copies or other Writings, Page 

| 17, 18 

2. The Invention of Sealing, 2 17, 80 

3. Seals of publick Credit are full Evidence 

in themſelves, but Seals of private Credit 
are no Evidence but by an Oath concur- 
ring to their Credibility, 19, 20 

4. No Man ſhall be allowed to contradict 

what appears under his Hand and Seal, 


176, 175 


Sellin. See Recovery Common. 
Sentence. See Court Spiritual, under 


„. 
Sheriff. See Stat. 10. Writ, 2. 


Statutes, See Void, 1, 2. Witneſs, 24. 
1. Acts of Parliament what, Ly 10 
2. Either general or private, IO, 44 
3. Why on general Acts the printed Statute 
is Evidence, but on private not, but they 

muſt be proved by a Copy, 10, 11, 12 
4+ 2 If an Information or Action is brought 
On ; 


Statutes. 
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on a penal Statute, and there is another 
Statute that exempts or diſcharges the 
Defendant from the Penalty, it ought to 
be pleaded and cannot be given in Evi- 
dence on the General Iſſue, Page 11 
5. A ſaving Proviſo in any Act may be given 
in Evidence if it is Matter of Fact, but 
muſt be pleaded if it is Matter of Law, 
11, 12 
6. A general Act is en notice of by the 
Jury or Judges without being pleaded, but 
not a particular Act., 41 
7. But in a private Act, may be given in 
Evidence, if it relates to the Iſſue, pits 
not pleaded, 


8. But both publick and private Statutes 2 — 


be ae where chey make void any 
Solemnities, «oh 

9. So the Stat. of Eliz. touching Uſurious 
Contracts, though a general Law, muſt 
be pleaded, and cannot be given in me 
dence, 

10. And the 23 H. 6. chap. 10. of Sheriff 
Bonds, 

11. Why in an Attaint a particular Act can- 


not be given in Evidence, that was not 


given to the Petit Jury, but a general Act 


may, 48. 
12. A Law which concerns the King, or all 
the Lords, is a general Law. 46 


13. A Law that concerns the Temporal 


Lords is private, 46 


14. What relates to all Officers is general, 


to RY eee Pon 47 
13. What 


The TABLE: 


Statutes. _ 
15. What relates to all Spi 


Spiritual Perfons; ot 
all Trades, is general; to one Set or 
Kind of Trades, particular, Page 47 

16. A Law relating to ſome Counties or 
Pariſhes is ſpecial ; but though the Matter 

be never ſo ſpecial, if relates equally to 

all, *tis a general Law, 47 

17. Stat. of Winton. See Witneſs, 20. 

18. 3 H. 7. againſt Stealing Women. See 

Witneſs, 33. * 

19. 1ſt William 3. c. 8. Witneſſes Oath ad- 
mitted againſt the King in Treaſon. See 
| Witneſs, 61, 62. 0 | | 

20. Statute for amending 
Solvit ad diem, under Iſue, 10. 

21. Statute of Jeofails. See Tae, 1. | 
22. 21 Fac. 1. ch. 16. of Limitations of 
Actions. See Non aſſump. infra, &c. 
under ue. be 

23. Statute of rn. Corn, 4. 1 

24. 7 Fac. 1. ch. 5. See Not guilty in Treſ- 

| paſs, under Tie 12. | 

25. 21 Fac. 1. ch. 27. againſt Murder of 
Baſtards, See Not guilty in criminal Mat- 
ters, under Jae, 7. . 

26. 1 Fac. 1. ch. 8. of Stabbing. See Not 

guilty in criminal Matters, under Iſſue, 8. 

27. 18 Elz. of Baſtards. See Witneſs, 53. 


Summons, Sec Yirneſs, 53. 
1. If a Summons is not proved by two Wit- 
neſſes, the Defendant may wage his Law 
of Non-ſummons, 154 


Surrender. Sce Preſumption, 2. Copybold. 
8 Survey. 


of the Law. See 
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Survey. See Evidence, 11, 12. 
dame, See Nil deber, 6. Rent, 1. 


CTenure. See 0 undaries. 


Why reckoned but one Day, Page 93 


Timber. See Nul Waſte, under Me, 3. 


Time. See 92 Not guilty in criminal 
Matters, under Jae, 1. 


Title. See Ejedment. The Title, &c. un- 
der Not ly in Ejettment, under Me. 


Treaſon, See under Principle, Witneſs, 315 


4, 61, 62. 


1. The Wife is not bound to diſcover Trea- 


ſon of her Huſbagd, but the Son is of the 
Father, = | 136 


Toxt. 


uh he AE one 
755 


may be found Guilty, and the reſt 
ted; but when upon a Contract, 
none muſt be found Debtors, IS 


Treſpaſs, See Law Wager. Not guilty in 
Ti Treſpaſs, under Jſue. Principle, &c. Not 
guilty in Trover, under Ilie, 11. Trover, 
4. Verdict, 3. Witneſs, 38. Writ, 2. 


en and Battery. See Witneſs, 12. 

r. Treſpaſs of Aſſault and Wounding, the 
Defendant pleads Now cul. as to the V & 
armis, and as to che Aſſuult he juſtifies by 
a « Molliter manus impeſuit: 1 


The TA B'L E. 
Treſpaſs. 
ſhall be firſt ied but if the le had 
been to the Wounding, then that might 
have been firſt tried, Page 255 
2. The Defendant ought to plead Son Aſſault, 
and cannot give it in Evidence, 256 
3- That the Plaintiff bent his Fiſt at him, 2 
that he laid his Hand to his Sword, is 
Proof of an Aſſault, 256 
4. But if he did ſo with this Declardtion 
that were it not Aſſizes Time, he would 
tell the Plaintiff more of his Mind, *tis 
no Aſſault, 256 
5. If a Man punch another with his Elbow 
in earneſt Diſcourſe, tis no Aſſault, 256 


Trial. See W under Court of Chan- 


1. The Original of all "Al Trials | 
2. No double Trial by the Common 2 
| 2 
3. When you give in Evidence any 8 
at a former Trial, it muſt be between = 
ſame Parties, 
4. What a Man himſelf that is living bald 


in Diſcourſe may, but what he has ſworn 


at one Trial, cannot be given in Evidence 
at another Trial to ſupport him; but if 
tis different from what he ſwore at the 
other, *tis good Evidence as to his _ 
credit, 69 
See Evidence, 15, 16. | 
g. If the Indictment be given in Evidence 
for the Priſoner, and the Oath of a Per- 
| ſon deceaſed, the Account of that Oath 
muſt be upon Oath, 70 
20 
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6, On an Information of Perjury on a Trial 
in Ejectment, one was produced to prove 
the Perjury, to prove what a Perſon de- 
ceaſed {wore at the former Trial in Eject- 
ment, —. 8 


Trover and Converſion. See Not guilty 
in Trover, under Jfſue. 
1. If a Man takes my Horſe and rides him, 
though he redeliver him, aq * 
2. Goods delivered to a common Carrier are 
ſtolen, I cannot maintain Trover ; but an 
Action on the Cuſtom of England, 263, 
| 264 
3. If the King's Purveyor takes Beds, this is 
no Converſion to his Uſe, but to the King's, 
4. If a Man recovers in Treſpaſs, he cannot 
bring Trover; but if Judgment is given 
againſt him in Treſpaſs, he may afterwards 
maintain Trover, 266, 267 


Truff. See Entry, 7. Witneſs, wt - 

Tythe, Modus. See Nil debet, under I/ 
fue, 14. Evidence, 9. Entry, under Not 
Guilty in | Ejeftment, under Iſſue, 4. Ver- 


dict, 16. Witneſs, 21. 


| 2 eee 
Cerdif, See Non eſt fa. under I ue, 22, 


. eh 

1. If a Verdict be had on the ſame Point, 
and between the ſame Parties, it may be 
given in Evidence, though the Trial was 
not had for the ſame Lands, 1 


Aa 2. "hr 
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ri. | 
en one not Party to the Trial ought not 
to be bound by the Verdict, Page 30 
3. When a Verdict in an Ejectment of Treſ- 
aſs is founded only on the Party's own 

Oath, it may not be given in Evidence on an 
Action brought for the ſame Treſpaſs; but 
when it is founded on other Evidence, be- 
ſides the Party's own Oath, it may, 30, 31 
4. In an Appeal, the Verdict on the Indict- 
ment, and what a Perſon deceaſed ſwore 
at the Trial, cannot be given in Evidence, 


32 
5. Why a Verdi& in a criminal Caſe cannot 
be 2 in Evidence in a civil Caſe, 32, 

6. H a Verdict be given in Evidence — 
the Defendant on the ſame Point, though 
another Party were Plaintiff ; yet in ſome 
Caſes it may be given in Evictence, 3 

7. In an Ejectment againſt ſeveral, the Ver- 
dict againſt one cannot be given in Evi- 
dence againſt the reſt, 33 

9. But if a Man convicted of having two 
Wives dies, and the ſecond Wife Kaim 
Dower, the Verdict cannot be given in 
Evidence; but the Queſtion being, whe- 

ther the Marriage be lawful or not, the 
Writ muſt go to the Biſhop; but the Ver- 

dict may be made an Exhibit in the Cauſe 

before the Biſhop, 33. 34 

9. Nobody can take Benefit by a Verdi that 
had not been prejudiced by it, had it gone 

_ Contrary, 34.35 
10, If a Termor for Years recovers againſt 
B. the Reverſioner may give this Verdict 
in Evidence, 1 
11. Te: 
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11. Tenant for Life, the Reverſioner in Fee, 
B. brings an Ejectment againſt Tenant for 
Life, and a Verdict is given againſt 83. 
Qu. if the Remainder Man may give this 
in Evidence againſt B. Page 34 
12. But a Perſon that has no Prejudice by 
a Verdict, cannot give it in Evidence, tho” 
his Title turns on the ſame Point, 35 
13. If A. prefers a Bill againſt B. and B. 
a gainſt C. and A. for the ſame Matter, and 
a Trial is directed, the Depoſitions in the 
Cauſe between A. and B. cannot be given 
in Evidence, 35 
14. A. Leſſee of B. brings an Ejectment 
againſt D. and the Verdict goes for the 
Defendant, this is Evidence againſt B. 35, 


15. But a Verdict againſt Tenant for Life is 
no Evidence againſt the Reverſioner, 36 
16. Qu. whether an antient Verdict in Prohi- 
bition, where the Cuſtom of Tithing is 
| ſet out, is Evidence againſt another Pa- 
riſhioner- not Party to the Verdict, nor 
had the Lands in Queſtion, _ 36 
17. If a Verdict be given againſt A. and then. 
Judgment were arreſted, and then A. aliens 
to J. Q. if this Verdi& may be given in 
Evidence againſt 8. 27 
18. In an Information, if the King withdraw 
a Juror, on a ſecond Information you can- 
- not give in Evidence that the Jury were 
agreed on their Verdict, but you may 
againſt the Alienee of the Crown, 37, 38 
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dom and Goldable. See Nen ef fa#. 

under [ſue 12, 14. Deeds cancelled, under 
Deeds, 2, 3, 4, 5, 9, 10. Statute, 8. 

1. Acts of Parliament that make void any 
Solemnities, do not make them mere Nul- 
lities, but only voidable by the Parties pre- 
judiced, Nn 44 

2. So a Fine is made void by Weſtminſter the 
29. c. 1. and a Recovery by Wife with ſe- 

cond Huſband by 11 H. y. yet are 2 


ſtrued to be only voidable, 
3. The Contract of an Infant i is not void, — 
voidable, 186 


4 A Wife _ make a Leaſe of her own 
Land, and this is only voidable ; but if 


the do it by Attorney the Leaſe is yoid, 


211 


luntary. See Fraudulent Settle: 
Ao ment, under Fraud. K 


Qſury, See Stat. 9. Witneſs, 13. 


Mager. See under Law Mager. 


Warrant. See 7 it, 2, 3. 

1. A Stranger is not bound to execute the 
Warrant of a Juſtice of Peace, but an Of- 
ficer only; but he may juſtify as Servant 
to the Juſtice, 257 

2. A Conſtable is not-compellable to execute 
a Warrant out of his own Liberty ; but he 
may execute any Warrant where the Juſtice 
has Commiſſion, - AA Ly, 


Warranty. See Non afſump/it, under 1/- 
* fue, 7. | 
(Waſte, 
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Watt. See Leaſe, 4. Nil fecit vaſſunt | 


under ſue. 


cum and Teſtament, See Copy, 13. Co- 
pyhold. Court Spiritual, under Court, 3. 
Probate; 2 Witneſs, I 55 16. 6. 

i. If a Man deviſe Lands by Force of the 

| Statute of Wills, or by Cuſtom, the Pro- 
bate of the Will cannot be given in Evi- 


dence, Page 72, 73 
2. The Way of authenticating Wills by the 
Civil and Feudal Law, 2 71, 72 


3. The Ledger is Evidence to prove a Rela- 
tion between Father and Son by the Fa- 
ther's Will, but not the Copy of it, 73, 


4. A Will that has partly the Form of a Will, 
and partly of a Deed, may de given in 
Evidence as a Will, . 7 

5: If one Witneſs prove that the other two 
were there preſent, and ſigned the Will with 
him, this is good Proof according to the 


Probate. 
1. The Probate under Seal is good Evidence ; 
as to the perſonal Eſtate, 73 


2. But where a Perſon in Ejectment would 
rove the Relation of Father and Son by 


is Father s Will, he muſt have the origi- 


nal Will, and not the Probate only, 73 
3. The adverſe Party may give in Evidence 
that the Probate was forged, or obtained 
by Surpriſe, 78 


8 a 3 Witneſs, 


— 


4. A naked Truft does not exclude a Man 


The TABLE. 
g, See Trial, 4, 5, 6. Will, 1,5 
Summons. Examination before a Crone. 
Commiſſion. Anſwer, 9. under Court of 
_ Chancery. 
I, "Ro — are excluded from Atteſtation for 
want of Integrity and Diſcernment, Page 
121, 122 
2. Witneſſes intereſted, Perſons ſtigmatized, 
 Infidels and Excommunicate, are excluded 
for want of Integrity, 121, 142, 146 
3. No Man can be a Witneſs for himſelf, 
bot he is the beſt Witneſs againſt himſelf, 
122 


from being a Witneſs, 1᷑22, 123 
5. A Guardian in Socage may be ſworn for 
his Ward, 129 


6. If an Infant brings an AQion by Guardian 


he cannot be a Witneſs, 123 
7. An Executor is a good Evidence in a 
e to a Will where he 1 


a reſiduary Legatee, 
8. Neither the Truſtee nor Ceftui que T. ruſt of 
2 F rechold is a good Witneſs to prove, 


2 ile. 

9. Tenant at Will may prove Livery ; of Bei 
in the Leſſor, 5 TR 
10. A Scire facias to avoid a Patent, it is no 
good Exception to a Witneſs that he is 
Deputy to the Perſon who would avoid it, 
| becauſe the Scire facias brings in the King's 
Name, it cannot be preſumed contrary to 
the Record that the Intereſt is in another, 


124, 125 


Fx. it 
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Witneſs, 15 
11. It is no good Exception to a Witneſs _ 
that he has Common per cau ſoade vicinage or 
Shack in the Lands in Queſtion, Page 125 
12. In all publick Proſecutions the Party 
injured may be a Witneſs where there is 
no private Advantage to himſelf, as on an 
Information of Aſſault and Battery, 126 
13. But if there ariſe any private Advantage 
to the Proſecutor, he cannot be a Witneſs, 
as on an Information of Forgery, or on the 
Statute of Uſury and Perjury, 126, 127 
14. In an Information of a Cheat for obtain- 
ing a Judgment, the Wife of the Party 
againſt whom the Judgment was obtained, 
and the Party impoſed on was allowed to 
be Evidence, 127 
13. If the Obligee deviſes the Debt to the 
obligor, and the Executor delivers up the 
Bond cancelled, the Obligor is a good Wit- 
neſs to prove Teſtator campos, 128 
16. But the Mortgagor in ſuch a Caſe would 
not, though the Mortgage Deed was can- 
celled, 18 
17. If che Men of one County, City, Hun- 
dred, Town, Corporation or Pariſh, are 
Evidence as to the Rights of ſuch Town, 
„ 286 it. 128, 129 
18. On an Indictment for not repairing a 
Bridge, the Men of the County are Evi- 
dence whether it be in repair or not, 129 
19. But not in a Caſe relating to the Bounds 
of a County carry'd on at a County Charge, 
| 220 ; 12:00 


A4 20. If 


* 
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40: If the Hundred be ſued on the Statute 
of Winton® none of the Hundred can be 
2 50 Witneſs, | Page 129 
21. The Inhabitants of 4 Pariſh cannot be 
Witneſſes in relation to Common or the 
- Modus decimandi; 129 
22. The Inhabitants or Freemen of a Corpo- 
ration are Witneſſes to a Thing relating 
to the publick; where their private For- 

tune is not concerned, % . 190 
23. In an Action on the Caſt by the Mayor, 
Sc. concerning the Water- Bailage, a Free- 
man of London may be a Witneſs, 130 
24. Where a Statute Law would receive no 
Execution unleſs a Party intereſted were a 
3 there he muſt be allowed, 131 

2 515 — this Rule will extend to Bye- 
132 

1 7 The Plaintiff or Defendant cannot — 
larly be a Witneſs in their own Cauſe, but 
one arbitrarily made a Defendant is a good 
Witneſs, 133, 134 
27. The Court will not allow the Evidence 
of a Witneſs who has Part of the Lands, 
and ſells after he is ſummoned or had 
Notice of the Trial, 133 
28. In an Action of Treſpaſs againſt two, 
when one may be a Witneſs for the other, 

I 34 

29. Informations of Perjcey againſt H. B. 
and C. on their Depoſitions in Chancery 

to the ſame Point; on the Trial of A. B. 
and C. may be Witneſſes, 135 


30. The 


— * 1 


Wh K 
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30. The Huſband and Wife cannot be Wit - 
neſſes for or againſt each other; but no 
other Relation is excluded, Page 133, 136 
31. In High Treaſon, the Wife may be 3 
Witneſs againſt her Huſband, 136 
32. Q. In caſe of a Rape, 3 


33. A Wife de faffo may be an Evidence 


| nt her Huſband indicted on the 3 
137 


506 Þ 4 a 
34. A. marries B. and after with C. an Hei- 


reſs, and by her has Iſſue D. on Queſtion 
between D. and the collateral Heir of C. 
Qu. if B. is a good Witneſs to prove ſhe 
was married to A. 137, 138 
35. An Attorney, Counſel or Solicitor, may 
be examined to what they knew before 
their Retainer, not to any thing imparted 
to them after, 1 36, 139 
36. One a Party to the Crime may be Wit- 
neſs, though it leſſens his Credit, 139 


37. What Crimes ſo blemiſh the Reputation, 


as to render a Man unfit to be a Witneſs, 
142, 143, 144 


38. In what Caſes one ſet on the Pillory may 


be a Witneſs, in what not, 143 
39. If a Perſon guilty of thaſe Crimes by 
which Credit is loſt, is pardoned, he may 
be a Witneſs, | 


| may 
40. Qu. the Pifference between the King's 


and. a Stat. Pardon, 144 
41: If the King pardons. one tried for com- 
mon Perjury at the Common Law, he 


may be a Witneſs; but not if indifted qn 


the Statute, oh 1442 145 
| 3 ; 44342. An 
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Witneſs. _ . i 
42. An Indictment of Perjury, and aVerdiat, 


dor no Judgtnent, che Traverſer may be a 


Witneſs, | Page 145 
ee, may be Witneſſes by our, though 
Civil Law, 1345 146 


. 1. Pe ons outlawed may be Witneſſes, 146 
_— Ideots, Madmien and Children are exclu- 
* ö ' ded from Teftimony, - 146, 147 
8 46. There is no Time fixed, wherein Chil- 
dert are to be excluded, but the Senſe of 
"their Evidence is to appear from the Que- 
ſtions propounded to them, 147 
47: A Witneſs produced muſt firſt be exa- 
mined on the Part of the Producer, and 
then the other Side may examine him, 149 
48. The 5 one Witneſs is good, 150 
49. What will ſer aſide his Credit, 150 
50. What will render bis Teſtimony doubt- 
fol, 150, 151 
51. Of the Credibility of two Witneſſes, 
where they agree in every Circumſtance, 
and where hey diſagree in Circumſtances, 
| 153, 154 
52 Full Evidence of two Witneſſes A rock 


ſary, where the Trial is by Witneſſes only, 
: as in caſe of a Summons in a real Action; 
YI — Chancery to contradict an Anſwer; and 


3 Act of Treaſon, 134, 155 
5 i Two Witneſſes were required in caſe of 


- Hereſy, 155, — 
54. in Treafon for counterfeiting the King's 
Coin, one Witneſs is faffcient” 15 
55. On the 18th of Ehz. the Mother only © if 
9 is allowed Evidence of the 5 
- put 


St, on 3 Ds 
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puted Father; though che Tü is * Wir- 
neſſes, Page 156 


56. If Mens Swearing can be reconciled, ſuch 
Interpretation ſhall be put, as make 
| the Witneſſes agree, 156, 357 

Sh One affirmative Witneſs countervails te 
Proof of ſeveral negative, 

88, The Credit. as well as Number of wi 
| _.. eſſes is to be conſidered, 6555 
| 59. From whence the Credit of a » | 
to be Beef tg how proc,” how de- 
| » 158 

60 ee le! e b 125 a - 
Credit, how they are a 0 SE 
61. In Caſes of Felony or reaſon no 7 


neſſes are ſworn againſt but are 
where De is . Pies of 3 


. 1 5 
63. io Perſons excommunicate, no 159 
piſh Recuſant, can be Witneſſes, 145, 146 


Woꝛds. See Conftrufion of Wozds, 
Aut. 


Scire facias, See Vi itneſs, 18. 


Elegit. See Profert, under Deeds, 6. 


1, Whether the Entry of the Judgment Roll 
is good Evidence of an Elegit in an _ 
ment, or whether you muſt. produce a 


Copy of the Writ of Elegit, 9, 10 
oy .Capias, . 


i 
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Writ. 
See Averment, ** 2. 
Probibition. See Verdict, 16. 


's Writ to the Biſhop, See Verdict, 8. 


Writ. Sce Solvit ad diem, under Iſſue, 5. 
z. Where a Writ is only Inducement to the 
Action, you may prove it was taken out; 
but where it is the Giſt of the Action, you 
muſt have « Copy, Page 40 
2. In Treſpaſs againſt a Bailiff for king 
Goods in Execution, on Not- guilty, you 
- muſt give in Evidence not only the Judg- 
ment, but the Writ of Execution; and 
- ſhewing the Sheriff*s Warrant on the Writ 
is not ſufficient, 40, 41 
In an Action by an Attorney for his Fees, 
he may prove the Writ was taken out by 


a Warrant made by the Coroners on the 
Writ, | | | — U 
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